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NOTES 


IMMIGRANTS AND THE CIVIL RIGHTS REGIME: PARENS 
PATRIAE STANDING, FOREIGN GOVERNMENTS AND 
PROTECTION FROM PRIVATE DISCRIMINATION 


Kenneth Juan Figueroa 


Easily identified by race and certain shared social characteristics, to- 
day’s immigrants are particularly susceptible to private discrimination. 
While immigrants are protected by a series of federal antidiscrimination stat- 
utes, enforcement of these statutes 1s complicated by the existence of various 
social obstacles and by the fact that state and federal officials often lack the 
political motivation to protect the rights of immigrants. Given this backdrop, 
foreign governments should be given a role in the enforcement of antidis- 
crimination statutes through the use of parens patriae standing, a common 
law doctrine that allows a state to protect “quasi-sovereign interests” in the 
well being of its populace. A recent First Circuit decision, however, has de- 
clared that parens patriae standing can only be granted to domestic states. 
The basic tenets and common law development of the doctrine demonstrates 
that this decision 1s unnecessarily broad. Parens patriae standing of foreign 
governments in U.S. courts 1s consistent with precedent and, more impor- 
tantly, can serve as an effective tool in furthering the principles of private 
equal protection in a population that is especially vulnerable to abuse. 


This prerogative of parens patriae is inherent in the supreme power of every 
State, whether that power 1s lodged in a royal person or in the legislature. . . [and] 
as a most beneficent function . . . often necessary to be exercised in the interests of 
humanity, and for the prevention of injury to those who cannot protect themselves. 


—Justice Joseph P. Bradley! 


It is a long established principle under federal law that a person can- 
not be discriminated against on the basis of race, ethnicity, gender or 
other immutable characteristic. Federal statutes, which build upon the 
fundamental protections provided by the Fifth and Fourteenth Amend- 
ments,” create a civil rights regime that extends the principle of equal 


1. The Late Corp. of the Church of Jesus Christ of Latter Day Saints v. United States, 
136 U.S. 1, 57 (1890). 

2. The Fourteenth Amendment specifically prohibits a state from “depriv[ing] any 
person of life, liberty, or property, without due process of law,” and from “deny[ing] to any 
person within its jurisdiction the equal protection of the laws.” U.S. Const. amend. XIV, 
§ 1. The Fifth Amendment, which is enforceable against the federal government, does not 
contain any comparable equal protection language. Nonetheless, the Supreme Court has 
long interpreted the Fifth Amendment’s prohibition against the deprivation of “life, 
liberty, or property, without due process of law,” to contain an equal protection 
component. U.S. Const. amend. V; Nguyen v. INS, 121 S.Ct. 2053, 2057 (2001). 


408 
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protection to private relationships.* This regime is of utmost importance, 
given that the principle of equal treatment lacks a constitutional basis in 
the private sphere. If a particular civil rights statute has limited applica- 
bility or is simply not enforced in the context of a private relationship, 
the victim of a potentially discriminatory act has no other avenue to plead 
her case. 


The enforcement and application of this civil rights regime is of par- 
ticular importance to the immigrant population in the United States, es- 
pecially nonwhite, nonprofessional immigrants.* This immigrant popula- 
tion faces, at a minimum, the same level of discrimination as native-born 
ethnic minorities. During periods of increased nativist sentiment, this 
population often faces much more severe discriminatory treatment, both 
at a private and public level.° 


Generally, these immigrants, like native-born ethnic minorities, are 
protected by federal antidiscrimination laws.© However, unlike native- 
born ethnic minorities, they have a weaker de facto claim to state and 
federal protection: State and federal officials will generally lack the polit- 
ical motivation to intervene on behalf of immigrants against discrimina- 
tor-citizens.’ Indeed, in many cases—such as Congress’s enactment of 
severe immigration reform laws in 1996—state actors sanction and even 
engage in discriminatory behavior.® When the political process fails to 
safeguard and vindicate protected rights, the traditional alternative has 
been the judicial system. In the context of private discrimination against 
immigrants, however, recourse to the courts is restricted by practical diffi- 
culties that significantly hamper efforts to vindicate immigrants’ rights.? 


3. For a discussion of some of the relevant statutes that comprise the civil rights 
regime, see infra Part I.B. 

4. For a definition of the immigrant population discussed in this Note, see infra Parts 
J.A.1-I.A.2. 

5. For examples of the discriminatory treatment faced by immigrants during periods 
of increased nativist sentiment, see infra Part [.A.3. 

6. The legal treatment of aliens vis a vis citizens in the area of equal protection is 
nuanced to a substantial degree. For further discussion, see infra note 17; see also infra 
Part I.B. 

7. For further discussion, see infra note 125. 

8. The Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) was 
passed by Congress in 1996, during a period of high anti-immigrant sentiment. The Illegal 
Immigration Reform and Immigrant Responsibility Act of 1996, Pub. L. No. 104-208, 110 
Stat. 3009-546 (codified as amended in scattered sections of U.S.C. (2000)). For a 
discussion of the political climate surrounding the enactment of the ITRIRA, see infra text 
accompanying notes 60-67. Among other things, IIRIRA retroactively expands the 
grounds for which an immigrant can be deported, The Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996 § 321(c), 8 U.S.C. § 1101 (2000), and places 
substantial limits on judicial review of INS removal orders. Id. § 306, 8 U.S.C. § 1231 
(2000). For a more detailed discussion of the effects of this statute, see infra note 66. 

9. Examples of such difficulties include immigrants’ unfamiliarity with U.S. laws and 
legal institutions, the existence of a significant language barrier, the propensity for many 
immigrant populations to settle around tightly knit ethnic communities, and the high costs 
of litigation. For further discussion of these difficulties, see infra Part I.B. 
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A solution to this difficult situation may be found in the doctrine of 
parens patriae. The doctrine of parens patriae is a remnant of English 
common law that originated in the concept of the royal prerogative.'° In 
the United States, this doctrine has evolved into a basis for state stand- 
ing,'! allowing a state to protect judicially recognized “quasi-sovereign” 
interests in the “well-being of its populace.”'* One such interest recog- 
nized by the Supreme Court is a state’s efforts to secure its citizens “from 
the harmful effects of discrimination.”!* 

It may be possible to utilize this doctrine to protect immigrants’ an- 
tidiscrimination rights. State intervention on behalf of victims of private 
discrimination can fill in many of the enforcement gaps present in the 
immigrant community.!'4 The problem, however, is that the states and 
the federal government may be unwilling to sue on behalf of discrimt- 
nated immigrants, especially when the defense of immigrants is politically 
unpopular. An immigrant’s country of origin, on the other hand, may be 
more willing to safeguard the rights of immigrants who experience dis- 
crimination at the hands of private actors. This is particularly likely 
where the country of origin has a significant number of its citizens living 
in the United States, such as Mexico or the Philippines.!° Consequently, 
the expansion of parens patriae standing to suits initiated by foreign sov- 
ereigns will afford immigrants greater protection against private 
discrimination. 

This Note examines the historical development of the parens patriae 
doctrine and the viability of its application to foreign states suing on be- 
half of their emigrants. Part I articulates the background problem of dis- 
crimination against immigrants. This Part describes the general charac- 
teristics of today’s immigrant communities and argues that these 
characteristics not only make these communities particularly susceptible 
to private discrimination but also create formidable obstacles to the en- 
forcement of federal antidiscrimination laws. Part IJ examines the devel- 
opment of parens patriae and argues that neither the doctrine’s basic 
tenets nor existing case law preclude the use of this doctrine by foreign 
states. Part III discusses potential arguments against extending parens 
patriae standing to foreign states. These arguments are drawn primarily 
from the First Circuit’s decision in Estados Unidos Mexicanos v. DeCoster, 


10. Alfred L. Snapp & Son, Inc. v. Puerto Rico, 458 U.S. 592, 600 (1982). 

11. See generally Richard H. Fallon, Jr. et al., Hart & Wechsler’s The Federal Courts 
and the Federal System 316-23 (4th ed. 1996) (outlining development of parens patriae 
doctrine in the United States). 

12. Snapp, 458 U.S. at 602. 

13. Id. at 609. 

14. For a more detailed discussion of the general benefits provided by parens patriae 
actions, see infra notes 123-126 and accompanying text. 

15. See David M. Reimers, Unwelcome Strangers: American Identity and the Turn 
Against Immigration 28 (1998) (indicating that major “sending countries” since 1950 
include Mexico, China, Taiwan, Korea, the Philippines, Jamaica, India, the Dominican 
Republic, Vietnam, Cuba, Haiti, Iran, Cambodia and Laos). 
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which held that, absent a clear indication to the contrary by the Supreme 
Court or the coordinate branches, parens patriae standing can only be 
granted to domestic states.!© Part III, however, argues that the First Cir- 
cuit’s conclusions were unduly broad and demonstrates that none of its 
arguments are insurmountable. Most of the concerns underlying these 
arguments may be easily addressed by current parens patriae law and 
other applicable judicial doctrines. This Note concludes that federal 
courts should allow foreign governments to sue as parens patriae in order 
to protect already established rights through injunctive relief. This would 
greatly enhance the enforceability of antidiscrimination laws in a segment 
of the population that is especially vulnerable to abuse. 


I. DISCRIMINATION AGAINST ETHNIC IMMIGRANTS 


Generally, both documented and undocumented aliens are entitled 
to the same statutory benefits and rights enjoyed by U.S. citizens.!” In the 


16. 229 F.3d 332, 337-39 (1st Cir. 2000). 

17. This Note focuses on protection from private discrimination and thus will discuss 
immigrants’ statutory as opposed to constitutional rights. Constitutional protections 
against discrimination by state and federal actors are nuanced and limited. The Supreme 
Court’s deference to Congress’s authority over matters relating to immigration and 
naturalization has resulted in the exposition of the plenary power doctrine, which gives 
Congress the ability to “make[ ] rules that would be unacceptable if applied to citizens.” 
Matthews v. Diaz, 426 U.S. 67, 80 (1976) (upholding residency requirements for alien 
federal welfare applicants). The Supreme Court has also recognized the authority of the 
executive branch to make alienage classifications, so long as those classifications are 
“properly the concern” of the executive agency that is making the classification. See 
Hampton v. Mow Sun Wong, 426 U.S. 88, 105, 116 (1976) (invalidating Civil Service 
Commission policy excluding aliens from most civil service positions because presumptive 
interest underlying policy was “so far removed from [Civil Service Commission’s] normal 
responsibilities”). 

Aliens are better protected against public discrimination at the state level. See Plyler 
v. Doe, 457 U.S. 202, 223, 230 (1982) (holding that undocumented aliens are not suspect 
class but nonetheless invalidating under rational basis review Texas law denying 
undocumented aliens access to public education); Graham v. Richardson, 403 U.S. 365, 
372, 376 (1971) (stating that legal resident aliens as a class are a discrete and insular 
minority for purposes of equal protection analysis under Fourteenth Amendment and 
invalidating residency requirements for state welfare benefits); Takahashi v. Fish & Game 
Comm., 334 U.S. 410, 419-20 (1948) (holding that California statute prohibiting the 
issuance of commercial fishing licenses to immigrants ineligible for citizenship violated 
Equal Protection Clause); Yick Wo v. Hopkins, 118 U.S. 356, 374 (1886) (striking down on 
equal protection grounds a state statute prohibiting operation of laundry facilities by 
Chinese permanent residents). However, certain discriminatory restrictions may be 
allowed if narrowly tailored to promote a state’s political community. Examples of such 
restrictions include the denial of suffrage, restrictions on eligibility for high public office 
positions, and narrowly confined restrictions on eligibility for civil service positions. 
Sugarman v. Dougall, 413 U.S. 634, 642-43 (1973) (invalidating under heightened scrutiny 
New York statute excluding aliens from all civil service positions because statute was too 
broad). 

Statutory protections from private discrimination tend to be more straightforward. 
Once a Statutory protection has been deemed to apply to immigrants, private individuals, 
unlike state actors, do not enjoy any power to classify immigrants for any purpose that 
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context of discrimination against immigrants, these statutory rights have 
become increasingly important as immigration has shifted away from Eu- 
rope towards Asia, Latin America, and Africa. Yet, despite the existing 
statutory protections, discrimination against ethnic immigrants often 
goes unchallenged. After discussing the characteristics of today’s immi- 
grant population, its unique susceptibility to discrimination, and existing 
protections against discrimination available to legal and illegal immi- 
grants, this Section describes several factors that inhibit immigrants’ ac- 
cess to enforcement agencies and the courts. 


A. The “New Immigration” and its Implications 


The characteristics of the immigrant population in the United States 
have changed significantly over the past thirty years. The “new immi- 
grants” that have arrived during this period possess ethnic and racial 
qualities that have made them “more visible than at any other time in the 
nation’s history.”!8 When combined with other factors such as patterns 
of immigrant settlement and cultural assimilation, and the historical pat- 
tern of anti-immigrant sentiments, these racial qualities make today’s im- 
migrants particularly susceptible to private discrimination. 


1. The Changing Face of Immigration. — In 1965 Congress amended 
the Immigration and Nationality Act, abolishing the national origin 
quota system and creating a new system of equal per-country quotas.!% As 
a result of this and other factors, the source of immigration began to shift 


violates the statute. For a general overview of the statutory rights (and certain limitations 
on those rights) enjoyed by immigrants, see infra notes 80-84 and accompanying text. 

18. Frank D. Bean et al., Opening and Closing the Doors: Evaluating Immigration 
Reform and Control xvii (1989). 

19. The National Origins Act, enacted in 1924, had been “designed to preserve . . . 
the racial and ethnic status quo of the United States,” which at the time consisted of a 
predominantly white population of Western and Northern European descent. Select 
Comm ’n on Immigration and Refugee Policy, U.S. Immigration Policy and the National 
Interest, Staff Report 92, 93, 161-216 (1981) [Hereinafter Select Commission]. To this 
end, the Act created a system of per-country immigration limits which discriminated in 
favor of Western and Northern European countries. Id.; see also Joel S. Fetzer, Public 
Attitude Toward Immigration, the United States, France and Germany 31 (2000) 
(discussing National Origins Act). Interestingly, immigration from the Western 
Hemisphere was exempted from the quota system, largely due to concerns that the 
establishment of quotas would deteriorate U.S. relations with its Latin American neighbors 
and that a quota would reduce the supply of low cost labor from Mexico. Reimers, supra 
note 15, at 22. Immigration from Latin America would come to be restricted by more 
direct measures, such as state and local repatriation measures during the Great Depression 
and Operation Wetback during the 1950s. Id. at 22, 33. The 1965 amendments replaced 
the national origins quota system with equal per-country limits. As part of a compromise to 
abolish the national origins system, the Western Hemisphere, while exempted from per 
country quotas, was made subject to an annual hemispheric ceiling. Select Commission, 
supra, at 167. Additional amendments in 1976 applied the per-country limits to countries 
from the Western Hemisphere and combined the hemispheric ceilings, creating a 
worldwide ceiling on annual immigration. Id. 
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away from Europe and towards Asia and Latin America.?° By the 1960s, 
Latin America replaced Europe as the leading source of immigrants.?! 
During the 1970s, almost eighty percent of immigrants and refugees ad- 
mitted for permanent residence came from Latin America and Asia.?? In 
the 1980s, that percentage rose to nearly eighty-four percent.?> By 1995, 
according to a U.S. census report, foreign-born residents from non-Euro- 
pean nations made up one-third of all the foreign-born in the country.**# 

The increased number of non-white immigrants is an important de- 
velopment in a society as race conscious as the United States. While im- 
migrants have historically been the subjects of hostile or, at the very least, 
ambivalent treatment by citizens, the racial characteristics of the current 
immigrant population inevitably imbues anti-immigrant sentiment with a 
certain degree of racial and ethnic animus. Ambivalent or hostile atti- 
tudes towards immigrants often mix with pre-existing ethnic or racial ani- 
mosity, and in some instances may even encourage such animosity.*° Im- 
migrants thus become not only easily identifiable, but also much more 
easily typed as the “other.” Moreover, they become susceptible to already 
existing negative racial stereotypes. This development is fueled even fur- 
ther by immigrants’ patterns of settkement and behavior. 


2. Patterns of the New Immigration. — The immigrant population in 
the United States is a tremendously diverse group, composed of individu- 
als from distinct countries with varying cultures, languages, and socioeco- 
nomic characteristics. Any attempt to describe immigrants as a class in 
general terms is impossible.2° However, certain common traits do exist 
among more recent immigrants.?” 


20. Douglas S. Masey, Dimensions of the New Immigration to the United States and 
the Prospects for Assimilation, 7 Ann. Rev. Soc. 57, 58 (1981); U.S. Comm’n on Civil 
Rights, The Tarnished Golden Door: Civil Rights Issues in Immigration 13-16 (1980). 

21. U.S. Comm’n on Civil Rights, supra note 20, at 13-16. 

22. Vernon M. Briggs, Jr., The Imperative of Immigration Reform, in Essays on Legal 
and Illegal Immigration 50, 56 (Susan Pozo ed. 1986). 

23. Id. 

24. Dale Maharidge, The Coming White Minority: California's Eruptions and 
America’s Future 7 (1996). 

25. The initiative for Proposition 187 in California, for example, often appeared to be 
directed not at illegal immigrants per se, but at Mexican immigrants in particular and even 
at citizens of Mexican descent. An analysis of the passage of Proposition 187 has led some 
to conclude that “conscious and unconscious racism influenced support for the initiative.” 
Kevin Johnson, An Essay on Immigration Politics, Popular Democracy, and California’s 
Proposition 187: The Political Relevance and Legal Irrelevance of Race, 70 Wash. L. Rev. 
629, 668 (1995). For a further discussion of Proposition 187 and the political climate 
surrounding the initiative, see infra text accompanying notes 60-64. 

26. See Alejandro Portes & Rubén G. Rumbaut, Immigrant America: A Portrait 7, 
14-25 (2d ed. 1996) (describing the difficulty in obtaining a composite of immigrant’s real 
life experiences and illustrating many different immigrant types). 

27. One important study on contemporary immigration categorizes the new 
immigrants that arrive in the United States into four main groups: labor immigrants, 
entrepreneurial immigrants, professional immigrants, and refugees. Id. at 14-25. Each of 
these categories is distinguished by the immigrants’ general socioeconomic background, 
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One group of immigrants may be categorized as “labor immi- 
grants.”*® Upon entry to the United States, these immigrants enter the 
secondary labor market, consisting primarily of menial or low paying 
jobs.*2 This group of immigrants “has represented the bulk of immigra- 
tion, both legal and undocumented, in recent years.”°° Representative 
nationalities include Mexican and Central American immigrants.3! Gen- 
erally, these immigrants come from lower socioeconomic backgrounds, 
or, at the very least, from lesser developed countries where employment 
opportunities or average wages are extremely low.3? These immigrants 
tend to possess moderate to low levels of education, although in some 
instances well-educated individuals will enter the secondary labor market, 
especially in instances where the country of origin offers limited employ- 
ment opportunities or extremely low wages.** Labor immigrants tend to 
maintain ties with their country of origin, often returning to their home 
countries and possibly reentering the United States over periods of 
time.** In addition, these immigrants are more likely to enter into tightly 
knit ethnic communities when they arrive in the United States and are 
thus less likely to completely assimilate into mainstream American 
culture.*° 


Due to these patterns, labor immigrants tend to be particularly vul- 
nerable to nativist reactions. Their residence in ethnic communities and 
failure to assimilate into mainstream American culture make them easily 
identifiable and prone to criticism from citizens who feel that they 
threaten the American ideal of a melting-pot culture.2© Moreover, their 
entrance into the labor market—even if for jobs that Americans will only 
hesitatingly take—breeds the familiar criticism that immigrants take jobs 


reasons for immigrating, and patterns of settlement. Id. These groups reveal patterns of 
settlement and employment that make certain immigrants vulnerable to nativist reactions. 
Two categories, labor and entrepreneurial immigrants, are particularly relevant to the 
subject of this Note and will be discussed at length. The characteristics exhibited by 
members of these categories make these immigrants highly identifiable and thus more 
vulnerable to discriminatory practices. See id. at 14-18, 20-23. 


28. Id. at 14. 

29. Id. 

30. Id. 

31. Id. at 286. 

32. Id. at 16. 

33. Id. at 16, 58-60. 
34. Id. at 17-18. 

35. Id. at 32-33, 49-53. 


36. See, e.g., Lawrence Auster, The Path to National Suicide: An Essay on 
Immigration and Multiculturalism 8-9 (1990) (arguing that current immigration policy 
threatens to change American culture into a “Latin Caribbean-Asian ‘multiculture’”); 
Leon Bouvier, Peaceful Invasions: Immigration and Changing America 113-24 (1992) 
(arguing that previous waves of immigration ultimately established a population of 
“unhyphenated Americans” while current waves of immigration are likely to create an 
environment of “cultural separatism”). 
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away from citizens.*’ It is not surprising, therefore, that most anti-immi- 
grant rhetoric, and most anti-immigrant legislation that purports to re- 
spond to that rhetoric, is directed against this group of immigrants.*® 

Another group of immigrants may be described as “entrepreneurial 
immigrants.”°9 Entrepreneurial immigrants are immigrants who, rather 
than entering an established U.S. labor market, open their own busi- 
nesses or establish their own industries.*° Prominent examples of these 
immigrants include Korean grocery store owners in New York City and 
influential Cuban businessmen in Miami.*! Given the relatively high pro- 
file of selfemployment or business ownership, few undocumented immi- 
grants will likely be members of this group. 

Entrepreneurial immigrants tend to settle and conduct business in 
ethnic immigrant communities or low-income inner-city neighbor- 
hoods.*2 Assimilation is therefore less likely among this group and con- 
nections with their country of origin are generally very strong.*® Unlike 
labor immigrants, entrepreneurial immigrants tend to earn a higher level 
of income, have a faster rate of economic mobility, and gain greater ac- 
cess to sources of capital.44 Another significant difference is the fact that 
entrepreneurial immigrants as a group tend to exercise greater political 
power, at least within their communities. This is due to their greater ac- 
cess to capital, their role as employers for newer immigrants, and their 
role in certain communities as “middleman minorities.”*° 


37. See, e.g., Roy Beck, The Case Against Immigration: The Moral, Economic, Social 
and Environmental Reasons for Reducing U.S. Immigration Back to Traditional Levels 
102-28 (1996) (arguing that the low-wage labor supplied by immigrants negatively impacts 
citizens’ employment and earnings). While some economists agree with Beck’s position, 
most mainstream economists have concluded that employment and earnings of citizens 
“are barely affected by the entry of immigrants into the local labor market.” George 
Borjas, Friends or Strangers: The Impact of Immigrants on the U.S. Economy 80 (1990). 

38. Examples of such legislation include Proposition 187 in California, Federal 
Welfare Reform that limited access to federal welfare benefits for both legal and illegal 
immigrants, and the establishment of criminal penalties for the employment of 
unauthorized immigrants. For further discussion of these statutes, see infra Part I.A.3. 

39. Portes & Rumbaut, supra note 26, at 20. 

40. Id. 

41. Id. 

42. Id. at 22. 

43. Id. at 21-22. 

44. Id. at 21-22, 73-82. 

45. Id. at 21-22, 88. The term “middleman minorities” derives from the notion that 
these immigrants’ status as business owners serving lower income nonimmigrant minority 
communities places them in a unique position in America’s racial affairs. On the one 
hand they are ethnic and racial minorities. However, they will tend to be of a different 
race and ethnicity than the communities they serve. Whether this situation is a positive or 
negative state of affairs for the middleman depends on the circumstances. Compare id. at 
86-87 (describing benefits and potential employment opportunities offered to recent 
immigrants by existing immigrant entrepreneurial communities), with id. at 133 
(describing possible negative reactions to middlemen minority communities) and Eric 
Yamamoto, Critical Race Praxis: Race Theory and Political Lawyering in Post-Civil Rights 
America, 95 Mich. L. Rev. 821, 858-59 (1997) (describing, within the context of African 
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Despite their greater political power, entrepreneurial immigrants are 
also susceptible to anti-immigrant sentiment due to their high visibility. 
Where entrepreneurial immigrants conduct business in their ethnic im- 
migrant communities, they may be subject to criticisms by citizens who 
resent the “takeover” of particular neighborhoods.*© Like labor immi- 
grants, these immigrants are also likely to be the targets of attacks for not 
assimilating quickly into mainstream society.4” Finally, where en- 
trepreneurial immigrants serve as “middlemen” in lower-income minority 
communities, they may face hostility from the domestic minority commu- 
nity who resent the commercial power exercised by immigrants or who 
feel that these immigrants are exploiting the local community. 

The two groups of immigrants described above represent the bulk of 
the immigrant population presently in the United States.49 More impor- 
tantly, their settkement and social patterns make these groups of immi- 
grants the most conspicuous segment of the immigrant population. A 
large proportion of the immigrant population is therefore easily identifi- 
able not only because of its racial characteristics but also because of its 
unique social characteristics that leave it vulnerable to nativist reactions. 
As will be discussed in Part I.B., these characteristics also create signifi- 
cant social barriers to the enforcement of antidiscrimination statutes. 

3. Patterns of Anti-immigrant Sentiment. — The racial and social char- 
acteristics of today’s immigrant population place this population in a 
uniquely vulnerable position. Like native racial minorities, today’s immi- 
grants are easily identifiable and likely to be targets of hostilities based on 
racial, ethnic, or cultural prejudice. However, immigrants must also deal 
with a particular brand of prejudice that is based on their alienage. Anti- 
immigrant sentiment—at both the private and public level—is far from a 
new phenomenon in American history.°° Hostility towards immigration 
has generally followed an ebb-and-flow pattern that closely parallels two 
major factors: local economic conditions and foreign relations. These 


American-Asian American relations, the perception by some African Americans that 
middleman minorities, “by their partially elevated position in the racial hierarchy 
undermine black charges of white supremacy while nevertheless preserving white privilege 
and slowing black advancement”). 

46. Portes & Rumbaut, supra note 26, at 133. 

47. In New Jersey, for example, white residents in seven towns objected to the growing 
proliferation of Asian-owned stores that carried signs for customers only in foreign 
languages. In response to these objections, the towns passed ordinances requiring the 
store signs to also be in English. Robert Hanley, Debating the Language of Signs, New 
Jersey Towns Tell Asian Owned Stores: Advertise in English, Too, N.Y. Times, Apr. 9, 1996, 
at Bl. 

48. The most extreme example of these hostilities is the burning of Korean-owned 
shops by African Americans during the 1992 Los Angeles riots. Portes & Rumbaut, supra 
note 26, at 150; Reimers, supra note, 15 at 36-37. 

49. This is due to the significant size of the labor immigrant population relative to the 
entire immigrant population. Reimers, supra note 15, at 14. 

50. See id. at 5-24 (describing treatment of immigrants from colonization through 
World War II). 
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factors continue to play a significant role in the treatment of today’s im- 
migrants. When combined with the discrete characteristics of the current 
immigrant population, these factors not only make this population partic- 
ularly vulnerable to discrimination, but also make protection from state 
actors highly unlikely. 


Historically, economic conditions have played a significant role in 
the attitudes of Americans toward immigration. During periods of rela- 
tive prosperity, immigration has generally been viewed positively and as a 
spur for continued economic growth.>! When the economy has deterio- 
rated, however, immigrants have generally been among the first groups 
blamed for the consequences of a weak economy—such as high unem- 
ployment and crime.°? A brief survey of recent attitudes toward immigra- 
tion and their correlation with the economic conditions in the United 
States demonstrates that immigrants are never completely secure from 
negative sentiment and possible hostile treatment. 


During America’s recovery from the 1973-1975 oil crisis, the major- 
ity of Americans viewed continued immigration favorably in spite of high 
levels of inflation and unemployment. According to a poll taken in 1977, 
only forty-two percent of Americans expressed a desire for less immigra- 
tion.°? By 1981, in the midst of economic recession caused in part by an 
additional increase in oil prices, the percentage rose to sixty-five per- 
cent.°* During roughly the same period, a national campaign to make 
English the official language of the United States was initiated and en- 
joyed support among a significant portion of the American public.®> The 


51. See Louis Uchitelle, I.N.S. Is Looking the Other Way as Illegal Immigrants Fill 
Jobs, N.Y. Times, Mar. 9, 2000, at Al (describing reduced number of raids on workplaces 
conducted by INS and likelihood that the agency’s leniency is related to benefits provided 
by illegal immigrants to the then-booming economy). 

52. See supra note 37 (discussing arguments regarding immigrants’ effects on 
employment). 

53. Fetzer, supra note 19, at 42-43. 

54. Id. 

55. Id. at 42. The proposition that language can often serve as proxy for national 
origin or ethnicity is not a new one. See, e.g., Kevin R. Johnson & Jorge A. Martinez, 
Discrimination by Proxy: The Case of Proposition 227 and the Ban on Bilingual 
Education, 33 U.C. Davis L. Rev. 1227, 1227-28 (2000) (discussing the controversy over 
bilingual education in California and arguing that drives to eliminate bilingual education 
should be viewed as unconstitutional under the Fourteenth Amendment because “by 
employing language as a proxy for national origin,” such drives discriminate against 
certain groups of immigrants); see also Cindy Rodriguez, Migrants Irate, Say Diner 
Forbade Use of Spanish, Ariz. Republic, Nov. 26, 2000, at A28 (describing refusal of 
Auburn, Maine restaurant owner to serve migrant Mexican workers because they would 
not speak English). Political drives for English-only laws, either in the context of bilingual 
education in public schools or for the adoption of English as the official language of the 
United States, often display an underlying concern over the changing face of the American 
population. In this sense, English-only movements have historically been linked to nativist 
movements. For a discussion of the “English Only” movement and its nativist roots, see 
James Crawford, Hold Your Tongue: Bilingualism and the Politics of “English Only” 
149-73 (1992). 
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early eighties also saw the eruption of violence against non whites, includ- 
ing the killing of Chinese American Vincent Chin in Detroit in 1982,5° 
the beating of Latinos by white blue collar workers in Massachusetts in 
1984,5” and the harassment of Vietnamese fisherman by whites along the 
Gulf of Mexico.*® 


While the anti-immigrant and ethnic tension subsided during the rel- 
ative prosperity of the mid-1980s (only forty-nine percent of Americans 
supported decreased immigration) ,°? the economic recession of the early 
1990s revived nativist and racial sentiments: By 1993, sixty-four percent of 
Americans favored decreased immigration;®® the English-only campaign 
saw not only a resurgence of support,®! but also a major victory with the 
passage of Proposition 227 in California.©? In 1994,6 California also 
passed Proposition 187, which purported to bar children of undocvu- 
mented immigrants from California public schools and exclude undocu- 
mented immigrants from several state-run public benefit programs.®* In 
1996, Congress passed several laws that limited the rights and privileges 
of legal resident immigrants, such as the Antiterrorism and Effective 


56. Vincent Chin was killed by two white Detroit autoworkers who instigated a fight 
with Chin in a local stripclub. His attackers had mistaken Chin for Japanese and had 
justified their actions shortly after the attack by claiming that “it was because of people like 
Chin . . . that he and his fellow employees were losing their jobs.” Sucheng Chang, Asian 
Americans: An Interpretive History 177 (1991). Charged with second degree murder, the 
two attackers entered a plea bargain for manslaughter and received no prison time. 
Instead, they were sentenced to three years probation and fines of $3,780. U.S. Comm’n 
on Civil Rights, Civil Rights Issues Facing Asian Americans in the 1990s, at 25 (1992). 


57. Fetzer, supra note 19, at 42. 


58. These Vietnamese fishermen were subjected to several harassing activities 
organized by the Ku Klux Klan at the behest of white fishermen who felt threatened by the 
growing number of Vietnamese in the area. The activities included rallies, threatening 
telephone calls, and a boat ride in which armed and robed Klansmen fired a small cannon 
in the waters surrounding the neighborhood where several Vietnamese fishermen lived 
and worked. Vietnamese Fishermen’s Ass’n v. Knights of the Ku Klux Klan, 518 F. Supp. 
993, 1001-06 (S.D. Tex. 1981). 


59. Fetzer, supra note 19, at 42. 
60. Id. at 42-43. 
61. Reimers, supra note 15, at 122-23. 


62. Proposition 227 eliminated funding for bilingual programs in California’s public 
schools. For a discussion of Proposition 227 as a violation of the Equal Protection Clause, 
see Johnson & Martinez, supra note 55, at 1251-68. 


63. The United States actually began to experience an economic recovery in 1994. 
The continued expressions of anti-immigrant sentiment, however, are likely remnants of 
“earlier outbursts of recession-induced nativism.” Fetzer, supra note 19, at 46. Continued 
nativist sentiments were also likely influenced by terrorist attacks that took place during 
this period and created the perception of a foreign threat. See infra text accompanying 
notes 75-77. 


64. A federal district court held that most of the provisions of Proposition 187 were 
preempted by the federal government’s power over immigration matters and thus 
substantially limited enforcement of the new law. League of United Latin Am. Citizens v. 
Wilson, 908 F. Supp. 755, 786-87 (C.D. Cal. 1995). 
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Death Penalty Act (AEDPA),®° the Illegal Immigration Reform and Immi- 
grant Responsibility Act (IIRIRA),°° and the Personal Responsibility and 
Work Opportunity Reconciliation Act (PRWORA).® 


The unprecedented economic boom of the mid to late 1990s and 
the early years of this millennium have again ameliorated tensions: By 
1997, the proportion of Americans opposing immigration once again 
dropped to forty-eight percent. However, anti-immigrant sentiment 
and the ethnic and racial implications of that sentiment continue and are 
likely to resurface as the economy takes a downturn. Already the nativist 
Federation for American Immigration Reform (FAIR)®? has engaged in a 
broadcast and print campaign blaming immigration for, among other 


65. While ostensibly a statute relating to terrorism, the AEDPA contained several 
significant provisions that not only made deportation easier but also restricted immigrants’ 
rights to challenge deportation decisions. The statute expands the possible grounds for 
deportation, by expanding the category of “aggravated felonies” that could serve as 
grounds for removal. Antiterrorism and Effective Death Penalty Act of 1996 § 440(e), 8 
U.S.C. § 1101(a) (43) (2000). A new tribunal was also established to handle removal 
proceedings of immigrants accused of terrorism. Id. § 401(a), 8 U.S.C. § 1532 (2000). 
This tribunal was given authority to examine “confidential evidence” that need not be 
disclosed to the immigrant. Id., 8 U.S.C. 1534 (2000). The AEDPA established more 
restrictive removal procedures in general, requiring mandatory detention pending 
removal, id. § 440(c), 8 U.S.C. § 1252 (2000), expedited removal, id. § 440(g), 8 U.S.C. 
1252a (2000), and the elimination of judicial review of final removal orders. Id. § 440(c), 
8 U.S.C. § 1252 (2000). Section 440(a) of the AEDPA also repealed section 106(a) (10) of 
the Immigration and Nationality Act which had expressly provided for habeas corpus 
review of custody pursuant to a deportation order. Id. § 401(e), 8 U.S.C. 1105(a) (2000). 
The Supreme Court, however, has refused to interpret this repeal as a suspension of 
general habeas corpus rights. INS v. St. Cyr, 121 S.Ct. 2271, 2285-86 (2001). For further 
discussion of the AEDPA and related litigation prior to St. Cyr, see Gerald L. Neuman, 
Jurisdiction and the Rule of Law after the 1996 Immigration Act, 113 Harv. L. Rev. 1963, 
1975-89 (2000). 


66. The IIRIRA, passed shortly after the AEDPA, reiterated and modified some of the 
latter’s provisions. I[RIRA further expanded the kinds of crimes that can be categorized as 
an “aggravated felony.” Illegal Immigration Reform and Immigrant Responsibility Act of 
1996 § 321, 8 U.S.C. § 1101(a) (2000). In addition, it eliminated the availability of the 
Attorney General’s discretionary relief for removals based on aggravated felony 
convictions. Id. § 304, 8 U.S.C. § 1229b (2000). In addition to prohibiting judicial review 
of final deportation orders that are based on convictions for certain offenses, the ITRIRA 
also limits judicial review generally. Id. § 306, 8 U.S.C. § 1231 (2000). IIRIRA also 
provided for the retroactive effect of some of its provisions, including those related to 
aggravated felonies. Id. § 321(c), 8 § U.S.C. § 1101 note (2000) (Effective Date of 1996 
Amendments). In St. Cyr, the Supreme Court limited the retroactive effect of the IIRIRA 
insofar as it related to the availability of the Attorney General’s discretionary relief. 121 
S.Ct. at 2293. For further discussion of the IIRIRA, see Neuman, supra note 65, at 
1975-89. 


67. This statute restricted the eligibility of illegal and many legal resident aliens for 
most forms of federally funded welfare benefits. Personal Responsibility and Work 
Opportunity Reconciliation Act of 1996 §§ 401-404, 8 U.S.C. §§ 1611-1614. 


68. Fetzer, supra note 19, at 43. 
69. For a discussion of the nativist roots of FAIR, see Reimers, supra note 15, at 43-63. 
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things, the ills associated with suburban sprawl.”? Moreover, as immi- 
grants in search of greater economic opportunities have moved away 
from traditional urban centers to less pluralistic regions of the country, 
clashes between local white residents and immigrants have increased.”! 


American foreign affairs have also significantly influenced Ameri- 
cans’ attitudes toward immigrants. During times of hostilities or strained 
relations with foreign nations, immigrants identified as nationals of the 
“enemy” state have been the victims of restrictive public policies and, in 
many instances, violent attacks.’”*, During World War II, for instance, the 
U.S. government forced thousands of Japanese immigrants and their 
U.S.-born children out of their homes and interned them in “relocation 
centers.”’> The internment of Japanese citizens and immigrants was pre- 
ceded and accompanied by general anti-Asian sentiment that perceived 
Asian immigrants as part of a “yellow peril.””4 More recently, terrorist 


70. Blaming Immigrants, N.Y. Times, Oct. 14, 2000, at A18. The concept of suburban 
sprawl is defined as a development pattern in which growing numbers of individuals move 
to suburban areas with low density, where individuals become increasing isolated and 
increasingly dependent on their automobiles. David C. Drewes, Note, Putting the 
“Community” Back In Common Interest Communities: A Proposal For Participation- 
Enhancing Procedural Review, 101 Colum. L. Rev. 314, 319-20 (2001). Since the 1960s 
many have argued that the development pattern characterized by suburban sprawl is 
detrimental to American culture and to the environment. Id. 

71. See, e.g., Rodriguez, supra note 55 (describing conflict between local white 
residents and migrant workers in Auburn, Maine, a predominantly white community, due 
to the use of the Spanish language). 

72. See John Higham, Strangers in the Land: Patterns of American Nativism, 
1860-1925, at 225-33 (1988) (describing rounding up and deportation of immigrants who 
expressed radical ideologies as a response to Russian Revolution); William G. Ross, Forging 
New Freedoms: Nativism, Education, and the Constitution, 1917-1927, at 38-42 (1994) 
(describing suspicion of all things German during World War I and efforts by German 
immigrants and German Americans to display their loyalty to the United States). The 
significance of the changing racial and ethnic dynamics of immigration is exemplified by 
the fact that many immigrants prior to World War II could avoid mistreatment by 
“anglicizing” their names or by speaking only in English and thus “hiding” their 
nationality. Ross, supra, at 39-41. Today’s immigrants, with easily identifiable racial and 
ethnic traits often do not have that luxury. See supra Part I.A.1. 

It should be noted that American foreign relations may often result in beneficial 
treatment for certain groups of immigrants, at least at the public policy level. Examples 
include the refugee status given to Russian Jews from the Soviet Union and Cubans fleeing 
the Castro Regime during the Cold War. See Jeanhee Hong, Note, Refugees of the 21st 
Century: Environmental Injustice, 10 Cornell J.L. & Pub. Pol’y 323, 342 (noting that 
“foreign policy and domestic political concerns . . . significantly influence the process of 
refugee admissions”). For a discussion of the influence of race and ethnicity on 
immigration policy, including refugee policy, see Kevin R. Johnson, Race Matters: 
Immigration Law and Policy Scholarship, Law in the Ivory Tower, and the Legal 
Indifference of the Race Critique, 2000 U. Ill. L. Rev. 525, 532. 

73. See Korematsu v. United States, 323 U.S. 214, 230 (1944) (upholding 
constitutionality of the executive exclusion order authorizing the internment of Japanese 
and Japanese-Americans). 

74. See Natsu Taylor Saito, Symbolism Under Siege: Japanese American Redress and 
the “Racing” of Arab Americans as “Terrorists,” 8 Asian L. J. 1, 4-9 (2001) (describing the 
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attacks on the United States and hostilities in the Middle East have led to 
a similar sentiment against Arabs. During the Persian Gulf War, Arab 
immigrants and citizens were harassed, threatened, and assaulted.”> The 
1993 bombing of the World Trade Center helped to ingrain a perception 
of Arabs, and members of the Muslim religion, as terrorists.”© In the 
wake of the World Trade Center and Oklahoma City bombings, Congress 
passed the Antiterrorism and Effective Death Penalty Act which, in a 
claimed effort to counter the threat of future domestic terrorist attacks, 
facilitated the deportation of immigrants and severely restricted many of 
their rights.”” The September 11 attacks on the World Trade Center and 
the subsequent “War on Terrorism” have set off a new backlash against 
Arabs and Muslims at both the private and public level.”® 


Historical patterns thus indicate that when economic conditions de- 
teriorate or when Americans feel threatened by a foreign power, immi- 
grants are particularly vulnerable to antagonistic sentiment. While these 
patterns are nothing new, the new waves of immigrants that have come to 
the United States since the 1970s bring with them racial, ethnic, and 
other general characteristics that make them much easier targets than 
prior waves of immigrants. This targeting is especially likely to result in 
private discrimination. Moreover, because anti-immigrant sentiments ex- 
ist at such a large scale and are reflected in government policies, private 
actors may come to believe that discrimination or harassment of immi- 
grants is appropriate.’? This makes protecting immigrants from private 
discrimination especially difficult. 


“internment narrative” and arguing that the internment of Japanese was not a product of 
wartime hysteria, but part of general pattern of anti-Asian sentiment and discrimination). 


75. See Michael J. Whidden, Note, Unequal Justice: Arabs in America and United 
States Antiterrorism Legislation, 69 Fordham L. Rev. 2825, 2861 (2001) (noting significant 
increase in hate crimes against Arabs between 1990 and 1991). 


76. See id. at 2861, 2882-83 (noting negative perception of the Muslim religion and 
the perception that “discrimination against perceived ‘terrorists’ is acceptable); Saito, 
supra note 74, at 13 (discussing initial public perception that Arabs or Muslim terrorists 
were responsible for the 1995 bombing of the Murrah Federal Building in Oklahoma City 
and the 1996 midair explosion of TWA Flight 800). 


77. See supra note 65 (discussing the AEDPA); Whidden, supra note 75, at 2874—75, 
(pointing out that AEDPA provisions, particularly secret evidence removal hearings, are 
disproportionately applied to Arabs). 


78. See Administrative Comment, Indefinite Detention Without Probable Cause: A 
Comment on INS Interim Rule 8 C.F.R. § 287.3, 26 N.Y.U. Rev. L. & Soc. Change 397, 397 
(2000-2001) (discussing the “wave of violent hate crimes that occurred after September 
11, culminating tragically in the murder of an innocent Sikh man in Texas,” and the INS’s 
efforts to detain immigrants indefinitely after a warrantless arrest). 


79. See Ian F. Haney Lopez, The Social Construction of Race: Some Observations on 
Illusion, Fabrication, and Choice, 29 Harv. C.R.-C.L. L. Rev. 1, 3 (1994) (“[T]he law serves 
not only to reflect but to solidify social prejudice, making law a prime instrument in the 
construction and reinforcement of racial subordination.”); Whidden, supra note 75, at 
2882-83 (arguing that discrimination against Arabs is deemed acceptable by many because 
of the socially reinforced perception that Arabs are terrorists). 
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B. Statutory Protections Against Private Discrimination and Obstacles to 
Enforcement 


In light of the vulnerability of immigrants to private discriminatory 
behavior, federal equal protection laws gain a special importance. Gener- 
ally, immigrants benefit from the same statutory protections as citizens. 
Some of the major federal statutory protections against private discrimi- 
nation®® include Title VII of the Civil Rights Act of 1964,°! workplace- 
related protections under such laws as the Fair Labor Standards Act,®? 


80. Immigrants, like citizens, also enjoy protections from state and local laws that 
prohibit discrimination in various circumstances. These laws vary in scope and application 
and are too numerous to adequately discuss in this Note. However, many of the factors 
that prevent adequate enforcement of federal antidiscrimination laws will likely also create 
obstacles to enforcement of state laws. Depending on the location and circumstances, 
these obstacles may be exacerbated by strong nativist sentiments or alleviated by pro- 
immigrant sentiments at the local level, which may not necessarily coincide with national 
attitudes towards immigration. For a more detailed discussion of factors that have 
influenced favorable and unfavorable attitudes toward immigration, see supra Part I.A.3. 

81. Title VII prohibits employment practices by employers who employ fifteen or 
more workers that intentionally discriminate or have the effect of discriminating on the 
basis of race, ancestry, ethnicity or national origin, among other grounds. 42 U.S.C. 
§ 2000e-2 (a) (1)—(a) (2) (1994). Title VII does not provide for a private cause of action but 
rather establishes the Equal Employment Opportunity Commission (EEOC) as the means 
for enforcing anti-discrimination rights protected under the statute. Id. § 2000e-5. Title 
VII has long been held to apply by its own terms to both citizens and legal resident aliens. 
EEOC Guidance on Discrimination against Undocumented Workers, at http://www.eeoc. 
gov/docs/undoc.html (last visited Jan. 12, 2002) (on file with the Columbia Law Review). 
Its applicability to illegal aliens, however, is unclear. The EEOC has taken the position that 
Title VII applies to illegal immigrants as well as legal resident aliens and has committed 
itself to enforcing its provisions and providing unauthorized workers with the same basic 
relief as other victims of discrimination. Id. The EEOC has maintained this reasoning 
even after the passage of the Immigration Reform and Control Act (IRCA) in 1986, which 
imposed sanctions on employers who knowingly hired undocumented workers. 8 U.S.C. 
§ 1324a (2000); see also infra note 84 (describing statutory scheme of IRCA). While most 
federal courts support this view, some courts have held that, because IRCA renders 
unauthorized immigrants unqualified to work, an unauthorized immigrant has no cause of 
action under Title VII. Compare EEOC v. Hacienda Hotel, 881 F.2d 1504, 1517 (9th Cir. 
1989) (holding that undocumented workers who remain in the country are eligible for 
backpay in discrimination suits) and Rios v. Enter. Ass’n Steamfitters Local Union 860 F.2d 
1168, 1173 (2d Cir. 1988) (same), with Egbuna v. Time Life Libraries, Inc., 153 F.3d 184, 
186-88 (4th Cir. 1998) (holding that undocumented immigrant plaintiff had no cause of 
action under Title VII). 

82. In Sure-Tan, Inc. v. NLRB, the Supreme Court held that an employer was liable 
under the National Labor Relations Act for reporting five of its workers to the INS after 
they had engaged in NLRA-protected activities. 467 U.S. 883, 901 (1984). The Court 
reasoned that “[a]pplication of the NLRA helps to assure that the wages and employment 
conditions of lawful residents are not adversely affected by the competition of illegal alien 
employees who are not subject to the standard terms of employment.” Id. at 893-94. The 
Court’s analysis in Sure-Tan has been deemed unaffected by IRCA’s imposition of sanctions 
against employers who knowingly hire undocumented aliens. NLRB v. A.P.R.A. Fuel Oil 
Buyers Group, 134 F.3d 50, 55 (2d Cir. 1997) (stating that IRCA was intended to reduce 
availability of jobs for undocumented workers without adversely affecting conditions of 
such jobs). The ruling in Sure-Tan has been interpreted to apply to other labor rights 
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Section 1981,®° and the specific protection of immigrants provided by 
certain provisions in the Immigration Reform and Control Act of 1986.84 

However, despite the protection afforded by these laws, enforcement 
of these statutes through the courts may prove difficult. The general 
traits and characteristics of the immigrant population pose several obsta- 
cles both to the awareness of the existence of antidiscrimination laws and 
access to the courts when discrimination occurs.®° 

One such obstacle derives from the nature of immigration: it in- 
volves the immigrant’s relocation to an unfamiliar society, with unfamiliar 
laws and institutions. A problem for many recent immigrants who en- 
counter discriminatory practices, therefore, is that they may be unaware 
of their legally protected rights. Immigrants from countries that do not 
have similar antidiscrimination laws may not anticipate the existence of 
these laws. In addition, immigrants also tend to be unfamiliar with U.S. 
legal and political institutions. They may not fully understand the intrica- 
cies of the judicial system, the federal system of jurisdiction, or the com- 
plicated procedures followed by enforcement agencies such as the EEOC. 
In addition, immigrants may be suspicious of official institutions, either 


covered in statutes such as the Occupational Safety and Health Act, the Fair Labor 
Standards Act and the Migrant and Seasonal Worker Protection Act. See Bean et al., supra 
note 18, at 77 (listing cases). These statutes provide indirect protection from 
discrimination by protecting immigrants from potentially unsafe, unhealthy or unfair labor 
practices, whether or not motivated by discriminatory animus. 

83. Section 1981 prohibits racial discrimination against persons in any private 
contractual relationship including, but not limited to, employment. 42 U.S.C. § 1981 
(1994). Federal courts have long applied section 1981 to aliens. See Bhandari v. First Nat’l 
Bank of Commerce, 829 F.2d 1343, 1348-51 (5th Cir. 1987) (discussing case law and 
legislative history of section 1981). By its terms, section 1981 only extends to racial 
discrimination. Id. Discrimination solely on the basis of alienage is covered by 
section 1981 only insofar as the discriminatory practice is committed by governmental 
entities. Takahashi v. Fishing & Game Comm., 334 U.S. 410, 419-20 (1948) (holding state 
statute prohibiting issuance of fishing license to Japanese residents violated Fourteenth 
Amendment and precursor to section 1981). Liability of private parties for alienage 
discrimination under section 1981 is an issue that has resulted in a circuit split. Compare 
Bhandan, 829 F.2d at 1349-50 (holding that section 1981 does not prohibit private 
alienage discrimination), with Anderson v. Conboy, 156 F.3d 167, 169 (2d Cir. 1998) 
(holding that section 1981 prohibits private alienage discrimination). 

84. Protection against alienage discrimination is available under § 274B of the 
Immigration Reform and Control Act. 8 U.S.C. §1324b (2000). Congress passed IRCA in 
1986 in effort to curb what it perceived to be uncontrolled illegal immigration. IRCA 
imposed sanctions on U.S. employers who knowingly hired undocumented workers. Id. 
§ 1324a. Concerned that the new sanctions would lead to an increase in discriminatory 
employment practices against ethnic immigrants and citizens, Congress included a 
provision in IRCA prohibiting intentional discrimination on the basis of national origin or 
citizenship status. Id. Like Title VII, IRCA does not provide for a private cause of action, 
but rather places the responsibility of enforcement on an agency, the Office of Special 
Counsel on Employment Discrimination. See 28 G.F.R. §§ 44.300, 44.101(g) (1999) 
(describing filing procedures and Office of Special Counsel). IRCA’s provisions apply only 
to legal resident aliens and explicitly exclude undocumented immigrants. 8 U.S.C. 
§ 1324b; Richard D. Steel, Steel on Immigration Law § 16:9.4 (Supp. Oct. 1991). 

85. For a summary of these traits and characteristics, see supra Part I.A.2. 
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due to experience with legal institutions in their native country®® or to 
negative experiences in the United States.8” Undocumented immigrants 
will be particularly hesitant to seek assistance through official institutions 
because of the fear that their presence will be detected by immigration 
officials.®° 


The existence of a substantial language barrier among the new immi- 
grant population poses another obstacle. As previously discussed, the ma- 
jority of recent immigrants come from Asian and Latin American coun- 
tries.89 In addition, the population that constitutes the largest category of 
immigrants tends to come from low socioeconomic backgrounds and pos- 
sess limited education.°° Consequently, many of these immigrants may 
be unable to communicate proficiently in the English language. Nor is 
proficiency in English a necessity—or a likely outcome—for current im- 
migrants in the United States, given the tendency of most immigrants to 
live in communities of their own ethnicity, where the population 
predominantly speaks their native tongue.*! 

The fact that most immigrants tend to establish tightly knit ethnic 
communities creates further obstacles.9? These communities tend to be 
more or less isolated—socially and politically—from mainstream Ameri- 
can society.°? For several reasons this creates difficulties for those who 


86. Michael Jones-Correa, Between Two Nations 129 (1998) (discussing mistrust of 
electoral politics among Latin American immigrants and hypothesizing that such mistrust 
is influenced by experiences in their home countries). 

87. Negative experiences with U.S. institutions are likely to occur during periods of 
high anti-immigrant sentiment. Legislation that eliminates benefits for immigrants—even 
legal immigrants—is likely to undermine any trust an immigrant has with U.S. institutions. 
For examples of such legislation, see supra text accompanying notes 62-67. Likewise, 
negative experiences may occur due to race-related abuses by U.S. officials. The killing of 
Amadou Diallo, an African immigrant, by four white New York City police officers serves as 
a highly publicized example. See Leslie V. Dery, Amadou Diallo and the “Foreigner” 
Meme: Interpreting the Application of Federal Court Interpreter Laws, 53 Fla. L. Rev. 239, 
244-46 (2001) (describing public perception of Diallo’s own blameworthiness for his 
death due to his foreigner status and lack of ability to communicate in English). 

88. This fear of deportation makes undocumented immigrants especially vulnerable 
to discrimination, since they will be the least likely to report incidents of discrimination. 
Even if these immigrants are inclined to report discriminatory behavior, they will remain 
vulnerable to retaliatory reports of their presence to immigration officials. This enables 
discriminators to threaten illegal immigrants into complacency. See, e.g., Rinker Buck, 
The New Sweatshops: A Penny for Your Collar, New York Magazine, Jan. 29, 1979, at 43 
(“Complaining [about sweatshop conditions ]—without the benefit of a green card—would 
mean risking exposure and deportation ... .”). 

89. See supra Part I.A.1; see also Portes & Rumbaut, supra note 26, at 226-27 
(discussing origins of recent immigrants). 

90. See supra Part I.A.2. 

91. Id. 

92. Id. 

93. These communities usually encompass areas that have been marked by de facto 
boundaries, across which there is minimal interaction between immigrants and traditional 
residents. Even in cases were immigrant communities overlap traditional communities, 
contact is minimal. See Jones-Correa, supra note 86, at 21-33 (describing the interaction 
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attempt to inform immigrants of their rights and how to enforce them. 
First, contact with official institutions is likely to be limited in these com- 
munities. The presence of legal professionals is also likely to be limited.% 
In addition, because of the nature of these communities, outsiders, par- 
ticularly those who do not share the same ethnic background or speak 
the community’s native language, may be viewed with suspicion.?° This 
will present difficulties for certain non-community based organizations 
that attempt to assist immigrants with the enforcement of their rights. 


Finally, at least for a significant number of immigrants, both the 
monetary and opportunity costs associated with pursuing litigation in fed- 
eral courts will be prohibitive. Many immigrants, particularly those 
within the labor immigrant category, immigrate to the United States with 
the intention of returning to their homelands.°° While the intention of 
returning does not always become a reality, the perception of many immi- 
grants that they are merely sojourners creates a value system that places 
higher importance on more pragmatic economic interests, such as con- 


of the older Italian and Jewish communities with Latin American immigrant communities 
in Queens); see also Reimers, supra note 15, at 110-29 (discussing efforts made to 
assimilate these communities through proposals such a moratorium on immigration and 
English-only policies); Portes & Rumbaut, supra note 26, at 49-56 (discussing reasons why 
ethnic communities are likely to remain a prevalent aspect of the new immigration). 

94. Television, radio, and print media that cater to an ethnic community do provide 
advertisements for legal counsel. However, most advertising lawyers are located outside 
the ethnic community and do not share the same ethnic background, facts that create 
further obstacles to access. In addition, most advertisements appear to be placed by 
personal injury or immigration lawyers, rather than lawyers who practice discrimination 
law. See, e.g., El Diario/La Prensa, Clasificados (Classifieds), Feb. 3, 2002, at 30-31 (listing 
information for seventeen legal offices, all advertising either personal injury, immigration, 
divorce, bankruptcy or criminal practices); Noticias del Mundo, Clasificados (Classifieds), 
Feb. 4, 2002, at 29 (listing information for six legal offices, all advertising either personal 
injury, immigration, divorce or bankruptcy practices). In any case, advertisement alone is 
an insufficient means for enforcement of antidiscrimination rights. The presence of a 
knowledgeable bar must be accompanied by a class of potential clients that are informed 
about their rights and have the means to pay for counsel. Public interest organizations are 
helpful in providing both an affordable bar and disseminating information about rights 
enforcement. Their effectiveness, however, is also limited by several other factors. See 
infra text accompanying notes 105-112. 

95. Ethnic enclaves create communities of individuals who share and become bonded 
by similar traits and circumstances. As with any such community, outsiders who do not 
possess those traits or share those circumstances will inevitably be viewed with more 
suspicion than a community-member. See Andrew M. Greely, Why Can’t They Be Like Us? 
America’s White Ethnic Groups 43 (1971) (noting that “the demons of suspicion and 
distrust prove very hard to exorcise from interethnic relationships”); see also Jones-Correa, 
supra note 86, at 115-18 (describing the social and political tension between the Puerto 
Rican community and other Latino immigrant communities in New York City. While 
Puerto Ricans and other Latinos share similar traits, including a common language, Jones- 
Correa notes the perception by immigrant communities that Puerto Ricans possess 
different interests because of their citizenship.). 

96. Portes & Rumbault, supra note 26, at 17-18, 132; Jones-Correa, supra note 86, at 
98-103 (describing the role of such intentions in the creation of a “myth of return” and its 
negative effect on political participation). 
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tinued employment.?’ Within this context, a long, drawn out litigation to 
remedy discriminatory treatment—whether seeking monetary or equita- 
ble relief—may be perceived as simply not worth the time or money. In 
addition to demanding relatively high monetary expenses,?® such litiga- 
tion is likely to require a significant amount of participation by the com- 
plaining immigrant both in preparation for and in the course of trial. 
This participation may create significant disruption for the immigrant’s 
employment and lifestyle. Therefore, many immigrants facing discrimi- 
natory treatment may feel that a better remedy for such treatment is to 
move on to other alternatives. In the case of employment discrimination, 
this may mean seeking another job; in the case of other forms of discrimi- 
nation, this may simply mean avoiding the discriminators. In some cases, 
such as instances of discriminatory or abusive treatment against migrant 
workers in the agricultural sector, where alternative employment or hous- 
ing is likely to be limited, the perceived “better” alternative may be to 
simply bear the discriminatory practice until the imminent return home. 

The barriers faced by immigrants help explain why “only a small per- 
centage of potentially discriminatory practices results in charges being 
brought through the appropriate enforcement agencies.”°9 Immigrants 
who face discriminatory behavior will be less likely to pursue their rights 
in court due to a variety of reasons: Either because of their unfamiliarity 
with U.S. laws and institutions, their inability to express their grievance 
appropriately, their suspicion of officials or members of different ethnic 
groups, or the high costs associated with litigation. The danger exists, 
therefore, that discriminatory practices will remain unchallenged and 
may even become entrenched in certain environments. This clearly un- 
dermines the protective regime that antidiscrimination legislation has 
sought to establish. 


97. Portes & Rumbaut, supra note 26, at 132; Jones-Correa, supra note 86, at 98-103 
(explaining lack of active political involvement of Latino immigrants in New York City as 
being caused by the “myth of return”); Michael J. Piore, Birds of Passage 55 (1979) (noting 
that immigrants who expect to reside in the United States temporarily will be more willing 
to accept low wage and temporary employment than those who expect to reside more 
permanently). 

98. Litigation costs would be of greater significance to labor immigrants working in 
the secondary labor markets; costs will generally be less of an obstacle for entrepreneurial 
immigrants, given their greater income levels. See text accompanying supra notes 28-35, 
44-45. The existence of legal service organizations or other groups of attorneys that 
provide free legal services or take on certain cases on a contingency basis alleviates this 
concern for many immigrants. However, access to these services and their effectiveness 
may be limited in some instances. See infra text accompanying notes 105-112. Moreover, 
even where monetary costs cease to be a major concern, opportunity costs may continue to 
make litigation prohibitively expensive. 

99. Bean et al., supra note 18, at 76. 
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C. Current Responses to Under-Enforcement 


Several measures address the problem of under-enforcement of an- 
tidiscrimination laws where immigrants are involved. Many of these mea- 
sures have been beneficial for immigrants. However, due to various fac- 
tors, each of these measures enjoys only limited effectiveness in 
increasing enforcement of antidiscrimination rights. Under-enforce- 
ment, therefore, remains a significant problem for the immigrant 
population. 

The simplest answer to the problem of under-enforcement is the de- 
velopment of more vigilant enforcement strategies by government agen- 
cies such as the EEOC and OSHA, or by the Attorney General. This an- 
swer, however, faces several limitations. First, increased enforcement 
activities by the federal government necessarily implicate increased 
spending. Recent trends, however, indicate a general reduction in ex- 
penditures by federal agencies in areas pertinent to _ private 
discrimination. !°° 

In addition, enforcement agencies and the Department of Justice, as 
members of the executive branch, are particularly susceptible to political 
pressure. Given the ambivalent attitudes that the American citizenry has 
historically demonstrated toward immigrants,!°! there may often be a 
lack of political will to use government funds for the protection of nonci- 
tizens’ rights vis a vis citizens.'!°* Unfortunately, this lack of political sup- 
port will likely be most acute during times when immigrants most need 
enforcement protection—such as during economic slumps or other peri- 
ods likely to induce xenophobic or nativist reactions.!°° 

Finally, a solution calling for increased activity by enforcement agen- 
cies fails to address the already existing suspicion of government and le- 
gal institutions on the part of many immigrants, especially undocu- 
mented immigrants.!°* Immigrants who are hesitant to deal with official 
institutions will likely not use an agencies’ complaint-filing procedures or 
cooperate with agencies in investigations of potential violators. There- 
fore, even if greater enforcement activities were initiated by federal agen- 


100. One such area is the enforcement of labor laws. A recent study by the 
Department of Labor indicated that between 1990 and 1996, its Wage and Hour Division 
reduced its investigations under the Agricultural Workers’ Protection Act from 4,439 to 
1,886. The Department had also reduced farm labor housing inspections from, 1587 to 
750 as well as hours spent by personnel on enforcement from 46,000 hours to 26,800. 
Brief for Amicus Curiae Farmworker Justice Fund, Inc. at 4, Estados Unidos Mexicanos v. 
DeCoster, 229 F.3d 332 (1st Cir. 2000) (No. 99-2170) [herinafter FJF Amicus Curiae Brief] 
(citing U.S. Department of Labor, Office of the Assistant Secretary for Policy, Findings 
from the National Agricultural Workers Survey (NAWS) 1997—1998). 

101. For a discussion of this attitude and factors that fuel it, see supra Part L.A. 

102. For a discussion of the reduction of funding for legal service organizations, see 
infra text accompanying notes 105-108. 

103. For a discussion of periods likely to induce increased nativist reactions, see Part 
1.A.3. 

104. See supra notes 86-88 and accompanying text. 
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cies, the increased presence of such agencies will not necessarily translate 
into increased enforcement of antidiscrimination laws. 

An alternative response might be reliance on public interest organi- 
zations that deal with immigrant communities. These organizations can 
inform immigrants about their rights, notify government officials of any 
potential discriminators or violators of workplace regulations, and, most 
importantly, bring civil actions against discriminators on behalf of immi- 
grants. These organizations have already had a tremendous impact in 
challenging both private and public discrimination.! 

However, these organizations are relatively small in number and are 
usually under-funded and under-staffed. Funding for these organizations 
comes from both private and public sector sources. Approximately fifty- 
three percent of the budgets for these organizations are financed by 
funds from the Legal Services Corporation (LSC), an agency established 
by Congress to help finance organizations that provide legal services to 
under-serviced communities.!°© Based on a study conducted by the LSC, 
it has been determined that since 1981, general LSC funding has fallen 
by over fifty percent in real economic terms.!°’ For many organizations, 
much of this drop in funding has not been fully replaced by other 
sources. This limitation in funding has had several implications. It has 
created a necessary constraint on the amount and level of information 
dissemination and community mobilization that can be organized. More 
importantly, in the context of legal advocacy, the existence of limited re- 
sources has constrained the number and kinds of cases that these organi- 
zations can accept.!08 

In addition to limited resources, many legal service organizations 
face legal constraints on the kinds of clients that they can represent and 
even on the kinds of legal services that they can provide. Under federal 
law, any organization that receives any LSC funding is prohibited from 
representing undocumented immigrants, in spite of these immigrants’ 
particular vulnerability to discrimination.!°° LSC funded organizations 


105. See, e.g., Am.-Arab Anti-Discrimination Comm. v. Reno, 70 F.3d 1045, 1047 (9th 
Cir. 1995) (holding that aliens enjoy same First Amendment protections as citizens and 
could not be deported solely on grounds of associational activities with certain groups) 
appeal after remand, 119 F.3d 1367 (9th Cir. 1997), and vacated, 525 U.S. 471 (1999); 
League of United Latin Am. Citizens v. Wilson, 908 F. Supp. 755, 800 (C.D. Cal. 1995) 
(invalidating several portions of California’s Proposition 187 as preempted by federal 
immigration law); League of United Latin Am. Citizens v. Pasadena Ind. Sch. Dist., 662 F. 
Supp. 443, 465 (S.D. Tex. 1987) (holding that policy terminating employment of 
undocumented immigrants solely because they have given false social security numbers 
constitutes an unfair immigration related employment practice under IRCA § 274B). 

106. Legal Services Corporation, LSC Statistics: 1998 LSC and Non-LSC Funding—All 
Programs, available at http://www.I|sc.gov/pressr/ pr_aLSCa.htm (on file with the Columbia 
Law Review) [hereinafter LSC Statistics]. 

107. Id.; FJF Amicus Curiae Brief, supra note 100, at 4. 

108. FJF Amicus Curiae Brief, supra note 100, at 4. 

109. Omnibus Consolidated Rescissions and Appropriations Act of 1996 § 504(a) (7), 
Pub. L. No. 104-134, 110 Stat. 1321-53. 
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must also follow a strict poverty index in choosing their clients: Organiza- 
tions may only represent persons who earn up to 125% of the federal 
poverty line.''° Finally, LSC funded organizations are prohibited from 
filing class action lawsuits on behalf of their clients, even when these cli- 
ents can meet the requirements for such actions under the Federal Rules 
of Civil Procedure.''! The effect of all of these requirements is that only 
a small fraction of immigrants who face discrimination will actually re- 
ceive legal assistance from these organizations. 

An additional problem with reliance on public interest organizations 
is that it fails to address the “outsider” problem that some of these organi- 
zations may face. As discussed earlier, organizations that are led or 
staffed by individuals who are not members, or who do not resemble 
members, of an immigrant community may be viewed with suspicion.!!? 
As with federal agencies, even if greater proliferation of legal service orga- 
nizations were possible, the desired result of greater enforcement of an- 
tidiscrimination rights will not necessarily be achieved. 

A final, alternative is the political process whereby grassroots cam- 
paigns could be utilized to mobilize immigrant communities. These cam- 
paigns could attempt to inform immigrants of their rights and direct 
them to appropriate authorities or organizations upon the violation of 
these rights. These campaigns could also attempt to have immigrants re- 
solve discriminatory behavior through private actions—such as unioniza- 
tion, strikes, and boycotts. This response, however, also has several limita- 
tions. First, immigrant communities tend to engage themselves politically 
in limited situations, and organization and mobilization tend to be a con- 
tinuing difficulty.''® Second, a campaign to inform immigrants of their 
rights and of the appropriate channels to enforce those rights does not 
really tackle the tougher issue of why immigrants tend to hesitate in filing 
complaints. Even if an immigrant is fully informed about his or her 
rights, he or she may still hesitate to vindicate them at the appropriate 
time, either because of the cost of litigation or fear of deportation, 
among other reasons. 

Private non-litigious responses to discrimination, such as boycotts 
and strikes, are also problematic. Many immigrants, particularly those in 
the secondary labor market, cannot afford to lose their jobs because of a 
strike. Employers have often exploited this vulnerability to discourage 
the unionization of their workforce.!!4 Boycotts and publicity of discrimi- 


110. Id. 

111. Id.; Fed. R. Civ. Pro. 23; 43 C.F.R. pt. 1617. 

112. For a discussion of the outsider problem, see supra notes 92-95 and 
accompanying text. 

113. Jones-Correa, supra note 86, at 124—28 (describing the lack of real political 
involvement in the Latin American community in Queens, NY). 

114. See Lori A. Nessel, Undocumented Immigrants in the Workplace: The Fallacy of 
Labor Protection and the Need for Reform, 36 Harv. C.R.-C.L. L. Rev. 345, 346 (2001) 
(describing failed attempt to unionize by group of undocumented workers that culminated 
in the contacting of the INS). 
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natory behavior have also proven to have little effect, especially if immi- 
grants represent a minority of the clientele. Moreover, due to citizens’ 
ambivalent attitudes toward immigrants, it may be difficult for any boy- 
cott or strike to garner sufficient public support to be effective.!!5 


This is not to say that each of these responses lack any merit whatso- 
ever. On the contrary, responses such as these have been used with some 
measure of success in protecting immigrants’ rights, particularly in the 
case of discrimination. Yet, they fail to adequately close the gap between 
the promise of equal protection that federal antidiscrimination statutes 
provide and the reality of equal treatment. While similar barriers exist 
with certain native segments of the U.S. population, citizens have a signif- 
icant advantage in that they can mobilize politically to effect changes and 
greater government enforcement.'!© Citizens have a greater understand- 
ing of the laws that protect their rights and of the judicial system that 
adjudicates their grievances. Citizens also tend to have greater access to 
legal counsel. Moreover, when citizens lack standing to sue in their own 
right, or when barriers to bringing a suit are formidable, they may be 
represented by their states, which are able to file suits either as a nominal 
party, or as parens patriae. 


This latter alternative promises to serve as a useful tool in the vindi- 
cation of immigrants’ rights against private discriminators. Unlike citi- 
zens, however, a domestic state (or the federal government for that mat- 
ter) is unlikely to advocate on their behalf as parens patriae because of 
political reasons.'!” Yet, immigrants do have a state that they can, and 
often do, turn to for protection: their home country.!18 


115. The limited success of the grape boycott organized by the United Farmworkers 
Association serves as an example. See Viviana S. Patifio, Legal Regulation of Farm Work in 
the United States, Kan. J.L. & Pub. Pol’y, Spring 1994, at 37, 37 (discussing conditions of 
farmworkers and attempt to resurrect the grape boycott). 


116. See Jones-Correa, supra note 86, at 160 (discussing the importance of citizenship 
in rights enforcement). 


117. For a further discussion, see infra note 125. 


118. Mexico, for instance has been active in offering support to Mexican immigrants 
through their consular offices in the United States. Manuel Garcia y Griego, Hacia una 
Nueva Vision del Problema de los Indocumentados en Estados Unidos, in Manuel Garcia y 
Griego & Monica Verea Campos, México y Estados Unidos Frente a la Migracion de los 
Indocumentados 125, 125-52 (1988) (describing the history of Mexico’s involvement in 
the issues affecting illegal Mexican immigrants in the United States and advocating 
consular services as the starting point of a policy for greater protection of Mexican 
immigrants). Mexico has often been involved in political campaigns opposing anti- 
immigrant movements and Mexican immigrant laborers have been the subject of foreign 
policy discussions with the United States. See Press Release, U.S. Dep’t of Labor, Bureau of 
International Labor Affairs, U.S. and Mexican Labor Secretaries Sign Consultation 
Agreements (May 22, 2000), available at 2000 WL 670280 (discussing agreements to take 
“collaborative efforts to promote the rights of workers under their respective labor laws”). 
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II. THE DOCTRINE OF PARENS PATRIAE: ITS TENETS AND DEVELOPMENT 


The modern doctrine of parens patriae is a common law doctrine 
which under specific circumstances allows a state to sue another party on 
behalf of its citizens and residents, so long as a “quasi-sovereign” interest 
is at stake.!!9 While federal courts have never provided a precise defini- 
tion of what constitutes a “quasi-sovereign” interest, such an interest can 
fall within three general categories: The physical well-being of a state’s 
populace,!#° the economic well-being of a state’s populace,!?! and the 
protection of a state’s populace from the negative effects of 
discrimination.!?? 


If utilized, this latter quasi-sovereign interest could become an effec- 
tive tool in addressing the problem of discrimination against immigrants. 
By allowing a state to sue on behalf of immigrants who have been discrim- 
inated against by private actors, the parens patriae doctrine can facilitate 
immigrants’ access to the courts and thereby enhance enforcement of 
antidiscrimination statutes.!23 However, given immigrants’ unique vul- 


119. The doctrine of parens patriae, which literally means “parent of his or her 
country,” Black’s Law Dictionary 1137 (7th ed. 1999), originated with the English common 
law concept of the royal prerogative, or Prerogative Regis, which held that the King was 
personally sovereign and that he was to have preeminence over all within his kingdom. 
George B. Curtis, The Checkered Career of Parens Patriae: The State as Parent or Tyrant?, 
25 DePaul L. Rev. 895, 896 (1976). The doctrine of parens patriae conceived of the King 
as guardian of those legally unable to account for themselves, namely all infants, idiots and 
lunatics. Joseph Chitty, Jr., A Treatise. On the Law 155-60 (Garland Publ’g 1978) (1820). 
The use of the doctrine was generally limited by practical concerns: Given the 
impossibility of protecting all infants, idiots and lunatics, the monarch, (and later the 
Court of Chancery), used its parens patriae status on behalf of infants, idiots and lunatics 
who possessed property controllable by the sovereign. A similar baseline was used when 
the doctrine was extended to cover all minors and the general superintendence of all 
charities. Id. For a further discussion of parens patriae in early English common law, see 
Curtis, supra, at 896-99. The doctrine was modified in early American jurisprudence 
where “the prerogatives of the crown devolved upon the people of the states. And this 
power still remains with them, except so far as they have delegated a portion of it to the 
federal government ... . The state, as a sovereign, is the parens patriae.” Fontain v. 
Ravenel, 58 U.S. (17 How.) 369, 384 (1854). 

120. See, e.g., Georgia v. Tennessee Copper Co., 206 U.S. 230, 237 (1907) 
(recognizing Georgia’s parens patriae standing to sue copper company for emission of 
noxious gas that affected “public health and comfort”). 

121. See, e.g., Pennsylvania v. West Virginia, 262 U.S. 553, 591-92 (1923) aff'd on 
reh’g, 263 U.S. 350 (1923) (recognizing Pennsylvania’s standing to enjoin enforcement of 
West Virginia statute that restricted access to West Virginia gas). 

122. See Alfred L. Snapp & Son, Inc. v. Puerto Rico, 458 U.S. 592, 609 (1982) 
(recognizing Puerto Rico’s standing to protect its interest “in securing residents from the 
harmful effects of discrimination”). 

123. State plaintiffs, even foreign state plaintiffs, clearly possess certain advantages 
that facilitate access to the courts and the enforcement of antidiscrimination rights. First, a 
state is an easily identifiable, accessible plaintiff that is presumptively a proper 
representative for its citizens. This is an especially relevant factor given that the nature of 
most discrimination, even when there is only one apparent victim, is class based and 
therefore most suited to aggregative litigation. See, e.g., Hall v. Werthan Bag Corp., 251 F. 
Supp. 184, 186 (M.D. Tenn. 1966) (“Racial discrimination is by definition a class 
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nerability to negative treatment at both the private and public level,'?* it 
is unlikely that the state and federal government will be willing to re- 
present immigrants as parens patriae against citizen-discriminators with 
the power to vote.!2° The state most likely to act on an immigrant’s be- 


discrimination. If it exists it applies throughout the class.”); 7A Charles Alan Wright et al., 
Federal Practice and Procedure § 1776 (2d ed. 1986) (noting the predominant use of the 
class action device in various discrimination cases even prior to the creation of the (b) (2) 
class action). But see Edward Brunet, Improving Class Action Efficiency By Expanded Use 
of Parens Patriae Suits and Intervention, 74 Tul. L. Rev. 1919, 1920 (2000) (noting 
restrictive attitude of courts towards class actions in general following Supreme Court’s 
decisions in Amchem Product Inc. v. Windsor, 521 U.S. 591 (1997) and Ortiz v. Fibreboard 
Corp., 527 U.S. 815 (1999)); Scotty Shively, Resurgence of the Class Action Lawsuit in 
Employment Discrimination Cases: New Obstacles Presented by the 1991 Amendments to 
the Civil Rights Act, 23 U. Ark. Little Rock L. Rev. 925, 926-28 (2001) (describing 
difficulties in certifying class action in employment discrimination cases). Through parens 
patriae standing, state plaintiffs can bring forth cases that would not be adjudicated 
without the benefits of an aggregative action. For further discussion of class actions in 
immigrant discrimination cases and a comparison with parens patriae actions, see notes 
322-332 and accompanying text. 

A state also possesses both monetary and administrative resources not ordinarily 
available to individual plaintiffs, particularly immigrant plaintiffs. A state plaintiff's greater 
access to wealth and to civil servants with legal expertise resolves many of the problems 
associated with litigation costs. See supra text accompanying notes 96-99. In addition, a 
state plaintiff is generally in a much better position to enforce antidiscrimination statutes 
than individual immigrant plaintiffs who may be unaware or unable to comprehend these 
statutes or the mechanisms used to enforce them. See supra text accompanying notes 
85-86. A state can usually count on the existence of civil servants or advisors with sufficient 
knowledge and understanding not only of U.S. antidiscrimination laws but also of the 
intricate legal procedures that must be followed to enforce such laws. Moreover, a state 
plaintiff has greater access to legal counsel capable of trying antidiscrimination cases. A 
state plaintiff can rely on its own legal personnel, such as a state’s attorney general, or, as is 
likely where a foreign state is involved, can easily obtain outside counsel. See Ricard 
Ieyoub & Theodore Eisenberg, State Attorney General Actions, the Tobacco Litigation, 
and the Doctrine of Parens Patriae, 74 Tul. L. Rev. 1859, 1860 (2000) (describing the 
impact of state initiated lawsuits against the tobacco industry and noting that success in 
achieving a favorable settlement of those lawsuits was due to “the quality, resources, and 
risk taking of attorneys general and of the private lawyers representing the states”). 

124. For an overview of this negative treatment, see supra Part I.A.3. 

125. Traditionally, the parens patriae state has been the state in which a person 
resides or, on matters related to federal issues, the government of the United States. See 
Massachusetts v. Mellon, 262 U.S. 447, 485-86 (1923) (holding that the United States 
represents its citizens as parens patriae in their relations with the federal government, thus 
precluding state parens patriae actions against the federal government). However, in the 
context of discrimination against immigrants, it is the discriminator-citizen who votes and 
who thus has more of an influence on governmental decisions. Consequently, there will 
often be a lack of political will on the part of many state and federal officials to take on the 
banner of parens patriae on behalf of immigrants. During times of heightened animosity 
towards immigrants, the political will to protect immigrants will decrease even further. In 
fact, increased animosity of citizens towards immigrants will often translate into anti- 
immigrant legislation. See supra Part I.A.3. This is not to say that states or the federal 
government will never act as parens patriae on behalf of immigrants. However, the political 
situation surrounding discrimination against immigrants makes such an outcome highly 
unlikely. 
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half, and to which most immigrants will likely turn for protection, is the 
immigrant’s home country.!?° 

However, existing case law makes the applicability of the parens pa- 
triae doctrine to foreign countries unclear. In the first appellate court 
treatment of the issue, the First Circuit, concentrating on the fact that the 
doctrine of parens patriae in the United States was developed within the 
context of a federal system, held that, absent Congressional or Supreme 
Court guidance to the contrary, parens patriae standing could never be 
granted to a foreign state.!?” This conclusion, however, was not man- 
dated by precedent. Neither the basic tenets of the doctrine, nor the case 
law, preclude the conferral of parens patriae standing to foreign states. 
On the contrary, by the time the First Circuit rendered its decision, sev- 
eral federal courts had either implicitly or expressly recognized parens 
patriae standing of foreign states. 


A. Parens Patriae Standing: The Basic Tenets 


The parens patriae doctrine “creates a [prudential] exception to the 
normal rules of standing applied to private citizens in recognition of the 
special role that a State plays in pursuing its quasi-sovereign interests in 
the ‘well-being of its populace.’”!?8 As an exception, the doctrine con- 


126. In addition to being more familiar with their countries of origin, many 
immigrants maintain relationships with their home countries once inside the United 
States. These relationships may include contact with or at the very least awareness of 
officials or representatives of the home government. See Portes & Rumbaut, supra note 
26, at 107-114 (discussing homeward looking politics and relations among the Korean and 
Latino immigrant populations). In addition, many foreign governments actively provide 
support for their nationals in the United States. See supra note 118 (describing projects 
undertaken by the Mexican government to provide various kinds of assistance to the 
Mexican immigrant community). For many immigrants, therefore, recourse to the home 
country for parens patriae protection simply builds upon an already existing relationship. 
Foreign governments also possess several advantages that facilitate the enforcement of 
antidiscrimination statutes in the immigrant community. In addition to overcoming 
problems associated with the aggregative nature of discrimination, litigation costs and 
access to legal counsel, recourse to foreign governments for parens patriae protection also 
resolves problems uniquely associated with the characteristics of immigrants. The 
language barrier problem, see supra text accompanying notes 89-91, ceases to be an issue 
where the home government is involved. In addition, given the familiarity of the home 
government, the “outsider” problem posed by the existence of tightly knit immigrant 
communities, see supra text accompanying notes 92-95, is also resolved. 

127. Estados Unidos Mexicanos v. DeCoster, 229 F.3d 332, 336 (1st Cir. 2000). 

128. DeCoster, 229 F.3d at 335 (quoting Alfred L. Snapp & Son, Inc. v. Puerto Rico, 
458 U.S. 592, 602 (1982)). The Supreme Court outlined the “minimum” constitutional 
requirements for standing in Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992). 
The minimum requirements are (i) the plaintiff must have suffered an “injury in fact,” that 
is an actual or imminent invasion of a concrete and particularized right; (ii) there must be 
a causal connection between the injury and the defendant’s conduct; and (iii) it must be 
likely that the injury will be redressed by a favorable decision. Id. In addition to these 
minimum requirements, the Court has developed a set of prudential principles not 
required by the text of Article III but still considered by the Court in standing questions. 
See Valley Forge Christian Coll. v. Am. United, 454 U.S. 464, 474-75 (1982). These 
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tains certain important limitations and requirements. However, a review 
of these limitations and requirements reveals that the doctrine itself does 
not prohibit nor make impossible the application of parens patriae stand- 
ing to foreign states. 

Generally, a state may represent its population in parens patriae ac- 
tions against other states or against private individuals.!79 A state is pro- 
hibited, however, from pursuing a parens patriae action against the fed- 
eral government.!°° The justification given is that in respect to the 
population’s relation with the federal government and with federal laws, 
“it is the United States . . . which represents them as parens patriae .. . 
and to [the United States] . . . they must look for such protective mea- 
sures as flow from that status.”!>! 

Traditionally, the remedy that may be sought in parens patriae ac- 
tions has been limited to injunctive relief.!°2 In addition to concerns 
about multiple recoveries,!%° the limitation derives from the fact that the 
parens patriae doctrine originated and developed in equity courts.!34 
Modern courts however, have allowed a parens patriae state to recover 
monetary damages in limited circumstances.!*° 

In order to maintain a parens patriae action a state must articulate 
an interest independent from the interest of injured individual parties; it 
must be more than a nominal party.13° In addition, the interest articu- 


include the prohibition of judicial claims that rest on the rights of third parties, the refusal 
to adjudicate generalized grievances, and the requirement that the plaintiffs grievance falls 
within the “zone of interest” protected or regulated by the relevant statute or constitutional 
guarantee. Id. 

129. See Wyoming v. Oklahoma, 502 U.S. 437, 441 (1992) (granting Wyoming parens 
patriae standing to sue Oklahoma and challenge constitutionality of a state statute); Snapp, 
458 U.S. at 594, 597, 608 (granting Puerto Rico parens patriae standing to sue Virginia 
apple growers who allegedly discriminated against Puerto Rican laborers). 

130. Massachusetts v. Mellon, 262 U.S. 447, 485-86 (1923). In Mellon, Massachusetts 
brought suit against the Secretary of the Treasury arguing that a federal grant program fell 
outside the scope of Congress’s Article I powers and was therefore unconstitutional. Id. at 
479-80. A unanimous Supreme Court held that Massachusetts lacked standing. Id. at 
485-86. 

131. Id. at 486. 

132. See Hawaii v. Standard Oil Co., 405 U.S. 251, 263-64 (1972) (denying parens 
patriae standing in antitrust suit that sought damages). 

133. Id. (expressing concern that allowing recovery of damages in parens patriae suit 
could leave defendants vulnerable to multiple recoveries) 

134. See Curtis, supra note 119, at 899 (describing role of chancery courts in parens 
patriae cases). 

135. See infra note 149 and accompanying text. 

136. Parens patriae standing is therefore distinguishable from ex rel standing, in 
which the state presents itself nominally on behalf of a particular party and pursues the 
litigation solely for the sake of the real party in interest. See Black’s Law Dictionary 603 
(7th ed. 1999) (defining “ex rel”). The Supreme Court has rejected a state’s attempt to 
sue as parens patriae where the state was merely serving the interests of individuals who 
could sue on their own behalf. New Hampshire v. Louisiana, 108 U.S. 76, 85 (1883) 
(denying parens patriae standing where state was assignee of defaulted Louisiana bonds 
held by certain citizens). 
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lated by the state must be more than a sovereign or proprietary inter- 
est.157 The state must show an injury to a quasi-sovereign interest such 
that an actual controversy exists not only between the defendant and the 
injured citizens but between the defendant and the state as well. The 
Supreme Court has never fully defined what constitutes a quasi-sovereign 
interest, preferring to leave the matter to “case-by-case development.”!°® 
However, an underlying characteristic of a quasi-sovereign interest is that 
such an interest is injured only by acts that affect, either directly or indi- 
rectly, a “sufficiently substantial segment of its population.”!%9 In other 
words, a state’s quasi-sovereign interest is not triggered until a substantial 
portion of its population finds itself affected by a defendant’s actions. If 
only a small, identifiable group of the population is affected, the state 
risks being characterized as a merely nominal plaintiff pursuing not its 
own quasi-sovereign interest, but the interest of the affected group.!*° In 
addition to this underlying characteristic, the specific quasi-sovereign in- 
terests that have been recognized by the Supreme Court in the parens 
patriae case law can be categorized into three or four groups. 


First, the Supreme Court has recognized a state’s quasi-sovereign in- 
terest in protecting the physical well-being of its general population. The 
Supreme Court first recognized such an interest in Missoun v. Illinois.'*' 
In this case, Missouri sought to enjoin the dumping of Chicago’s sewage 
into the Mississippi River which had resulted in the pollution of Mis- 
souri’s water supply.!42 The Court recognized that even though “no 
question of boundary . . . nor of direct property rights belonging to 
the . . . state” was involved, “it must surely be conceded that if the health 
and comfort of the inhabitants of a State are threatened, the State is the 


137. An example of a state’s sovereign interests is the recognition of a state's 
boundaries or water rights. See, e.g., Rhode Island v. Massachusetts, 37 U.S. (12 Pet.) 657, 
723-32 (1838) (resolving boundary dispute between the two states in Supreme Court's 
original jurisdiction). For a discussion of the justiciability of sovereignty interests in the 
early Supreme Court’s original jurisdiction, see Ann Woolhandler & Michael G. Collins, 
State Standing, 81 Va. L. Rev. 387, 413-64 (1995). A state’s proprietary interests are simply 
those interests it possesses and desires to protect as a private litigant. In this instance, the 
state is the real party in interest. See, e.g., South Dakota v. North Carolina, 192 U.S. 286, 
321-22 (1904) (ordering payment on defaulted North Carolina bonds owned by South 
Dakota). 


138. Alfred L. Snapp & Son, Inc. v. Puerto Rico, 458 U.S.592, 607 (1982). 
139. Id. 


140. The representation of a small, identifiable group is problematic because it would 
essentially violate the sovereign immunity doctrine embodied by the Eleventh 
Amendment. U.S. Const. amend. XI (forbidding unconsented suits “against one of the 
United States by Citizens of another State, or by Citizens or Subjects of any Foreign State”); 
see also New Hampshire, 108 U.S. at 91 (denying parens patriae standing because, in 
keeping with the Eleventh Amendment, “one State cannot create a controversy with 
another State . . . by assuming the prosecution of debts owing by the other State to its 
Citizens”). 

141. 180 U.S. 208 (1901). 

142. Id. at 209-11. 
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proper party to represent and defend them.”'*° The Missouri decision 
provided the basis for the Court’s recognition of Georgia’s standing as 
parens patriae in an action to enjoin a private Tennessee company from 
conducting activities that discharged noxious gases over Georgia’s terri- 
tory.!44 These early cases stood for the proposition that states could 
bring suits “in instances in which the injury to the public health and com- 
fort was graphic and direct,”!*° and have spawned a long line of prece- 
dent allowing states to address injuries caused by both public nuisances 
and mass torts generally.!46 


A second category of quasi-sovereign interests recognized by the Su- 
preme Court is a state’s interest in protecting the economic well-being of 
its population. The Court, however, has traditionally been skeptical 
about recognizing parens patriae standing for economic harms, viewing 
“[a] large and ultimately undeterminable part of the injury to the ‘gen- 
eral economy’” as “no more than a reflection of injuries to the ‘business 
or property’ of consumers for which they may recover themselves... .”!47 
Nonetheless, the Court has recognized standing in instances where the 
economic injury is considered to be so large in scale that it affects the 
population generally and makes individual suits unfeasible.!48 The Su- 


143. Id. at 241. 

144. Georgia v. Tennessee Copper Co., 206 U.S. 230, 246 (1907). 

145. Alfred L. Snapp & Son, Inc. v. Puerto Rico, 458 U.S. 592, 604 (1982). 

146. See, e.g., North Dakota v. Minnesota, 263 U.S. 365, 372-74 (1923) (granting 
parens patriae standing to North Dakota to enjoin Minnesota from altering drainage 
methods that caused flood conditions in North Dakota); New York v. New Jersey, 256 U.S. 
296, 298, 301-02 (1921) (granting New York standing on parens patriae grounds to enjoin 
New Jersey from dumping sewage in New York Harbor); Kansas v. Colorado, 206 U.S. 46, 
98-99 (1907) (granting Kansas parens patriae standing to enjoin Colorado from diverting 
water from the Arkansas River for irrigation purposes). The recent settlement between 
States and tobacco companies is another example of states suing as parens patriae in a 
mass tort. See generally leyoub & Eisenberg, supra note 123, at 1859-62. 

147. Hawaii v. Standard Oil Co., 405 U.S. 251, 264 (1972). In this case, Hawaii sought 
treble damages from Standard Oil for injuries to the “general economy” caused by 
violations of section 4 of the Clayton Act. Id. at 252-53. On review, the Supreme Court 
ruled that Hawaii could sue in its “proprietary capacity,” but could not sue for damages as 
parens patriae. Id. at 264. Not only had Hawaii failed to show that a quasi-sovereign 
interest was at stake, but the Court also feared that a parens patriae suit threatened to 
make the double recovery of damages possible. Id; see also Oklahoma v. Atchison, T. & 
S.F. Ry. Co., 220 U.S. 277, 284, 289 (1911) (denying parens patriae standing in action to 
enjoin railroad rates that were claimed to be “a hindrance to the growth of the State [and] 
an injury to the property rights of its inhabitants,” on the ground that Oklahoma sought 
“not to protect its own property, but only to vindicate the wrongs of some of its people”). 

148. See Georgia v. Pennsylvania R.R. Co., 324 U.S. 439, 451 (1945) (recognizing 
standing in action seeking to enjoin railroad’s activities under federal antitrust laws and 
stressing that “if proved, [the alleged activities] limit[ ] the opportunities of [Georgia’s] 
people, shackles her industries, retards her development, and relegates [Georgia] to an 
inferior economic position among her sister states”); Pennsylvania v. West Virginia, 262 
U.S. 553, 592 (1923) (recognizing standing in action seeking to enjoin enforcement of 
West Virginian statute that restricted access to West Virginian gas and noting that the 
consumers of gas “constitute a substantial portion of [Pennsylvania’s] population [whose] 
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preme Court has also expressed a preference for injunctive relief in eco- 
nomic injury parens patriae actions due to concerns that damage reme- 
dies would make defendants vulnerable to multiple recoveries from both 
the parens patriae state and the individually injured parties.!*9 In spite of 
these concerns, a series of parens patriae cases have gone forward seeking 
relief for economic harms to the state’s population.1°9 


A third category of quasi-sovereign interest recently recognized by 
the Supreme Court is the state’s interest “in securing residents from the 
harmful effects of discrimination.”!°! In a landmark case, the Court rec- 


health, comfort and welfare are seriously jeopardized by the threatened withdrawal of the 
gas from the interstate stream”). 

149. Standard Oil, 405 U.S. at 261-62. In spite of the Supreme Court’s concerns, 
states have been allowed to recover damages in certain contexts, such as where a 
defendant’s nuisance has forced a state to spend funds on cleaning environmental 
damages. See, e.g., Maine v. Tamano, 357 F. Supp. 1097, 1102 (D. Me. 1973) (allowing 
monetary damages for oil spill in coastal waters); Maryland, DNR v. Amerada Hess Corp., 
350 F. Supp. 1060, 1065-67 (D. Md. 1972) (allowing monetary damages for oil spill in 
Baltimore Harbor). In these cases, damages have been allowed as a remedy for the injury 
caused to the state’s quasi-sovereign interest. See Ieyoub & Eisenberg, supra note 123, at 
1879 (arguing that damages are “available to a state seeking to vindicate its quasi-sovereign 
interests”). A more difficult question arises where a parens patriae action “seeks monetary 
recovery not from an injury to the people of the state but only from specific injuries to 
specific individuals.” Id. at 1879 n.110. The federal courts have been unable to develop a 
consistent standard for determining whether individual damages are recoverable in parens 
patriae actions. Jim Ryan & Don R. Sampen, Suing on Behalf of the State: A Parens 
Patriae Primer, 86 Ill. B.J. 684, 687-88 (1998). However, Supreme Court precedent exists 
allowing the recovery of individual damages where injury is sufficiently widespread among 
state citizens and individual suits are unfeasible. See Maryland v. Louisiana, 451 U.S. 725, 
737-39 (1981) (allowing Maryland to recover damages on behalf of citizens for illegal tax 
imposed by Louisiana on gas leaving the state). In addition, Congress has specifically 
authorized states to recover monetary damages on behalf of consumers injured by antitrust 
violations. Hart-Scott-Rodino Antitrust Improvements Act of 1976, 15 U.S.C. §§ 15c-15h 
(2000); see also Patricia J. O’Donnell-Gaynor, Note, The Antitrust Improvements Act of 
1976, Parens Patriae Act: Paper Tiger or Sleeping Giant, 31 Clev. St. L. Rev. 107, 112-20 
(1982) (discussing Act and its effectiveness). 

Where a state is allowed to recover damages in parens patriae suits, it is unclear 
whether individual claimants can sue separately for unrecovered individual damages. The 
Supreme Court has held that individual claimants are generally bound by the outcome of a 
parens patriae suit. Washington v. Washington State Commercial Passenger Fishing Vessel 
Ass’n, 443 U.S. 658, 692-93, 693 n.32 (1979). However, the federal courts of appeal have 
split on the issue of whether individuals may sue for damages not recovered in a prior 
parens patriae action. Compare Satsky v. Paramount Communications, Inc. 7 F.3d 1464, 
1470 (10th Cir. 1993) (prior judgment in parens patriae action does not preclude 
individual claimant from suing for unrecovered damages), with Badgley v. City of New 
York, 606 F.2d 358, 364-66 (2d Cir. 1979) (precluding individual claimants from raising 
claims for both injunctive relief and unrecovered damages). 

150. See, e.g., Maryland, 451 U.S. at 737-39 (allowing eight states to challenge 
constitutionality of Louisiana tax that had the effect of raising gas prices for the residents 
of the plaintiff states); Wyoming v. Oklahoma, 502 U.S. 437, 448 (1992) (allowing 
Wyoming to challenge Oklahoma regulation requiring particular coal mixture that led to a 
decrease in Wyoming tax revenues). 

151. Alfred L. Snapp & Son, Inc. v. Puerto Rico, 458 U.S. 592, 609 (1982). 
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ognized parens patriae standing for the Commonwealth of Puerto 
Rico!°? in an action for declaratory relief against employers who had dis- 
criminated against Puerto Rican migrant workers.!°> An important as- 
pect of the Court’s development of the parens patriae doctrine was its 
willingness to confer standing to Puerto Rico in spite of the fact that only 
a small identifiable group of individuals had actually been discriminated 
against. The Court emphasized that in making the determination of 
whether a substantial segment of the population was injured, courts may 
look at the indirect effects of the injury.!°+ For the Court, the full scope 
of the injury caused by discrimination was not limited to the particular 
workers denied employment. The “political, social and moral damage of 
discrimination,” is such that it carries “a universal sting” on the entire 
population, particularly where the discrimination “occurs along ethnic 
lines.”!°° Private suits instituted by those workers directly affected, there- 
fore, could not possibly remedy the full scope of the injury.!°© A parens 
patriae action instituted by the state was therefore justified. While few 
cases have been pursued attempting to remedy discriminatory prac- 
tices,!5’ the line of parens patriae standing opened by the Snapp decision 
represents an effective alternative for the protection against discrimina- 
tion, particularly where individual private suits are unfeasible.!°° 


152. While not a state, the Commonwealth of Puerto Rico has long been treated as a 
state for the purposes of various statutes, including the Wagner-Peyser Act, the statute at 
issue in the case, which created a national employment clearing system meant to direct 
United States citizens seeking employment to those states experiencing short-term labor 
shortages. Id. at 597. 

153. Id. 

154. Id. at 607. 

155. Id. at 609. 

156. See Richard W. Silverthorn, Note, An Equitable Extension of the Parens Patriae 
Doctrine—Puerto Rico v. Snapp, 30 DePaul L. Rev. 1025, 1029 & n.22, 1039-42 (discussing 
the idea that parens patriae is appropriate where the injured parties cannot effectively 
bring forth their own claims and evaluating the limited feasibility of a class action or 
individual suit in the Snapp case). 

157. In Snapp, the Court hinted at the fact that this new category of quasi-sovereign 
interest would likely never be used by another state. It stated that the interest to combat 
discrimination 

is peculiarly strong in the case of Puerto Rico simply because of the unfortunate 

fact that invidious discrimination frequently occurs along ethnic lines. Puerto 

Rico’s situation differs somewhat from the States in this regard—not in theory but 

in fact—simply because this country has for the most part been spared the evil of 

invidious discrimination based on state lines. 
Snapp, 458 U.S. at 609. 

158. Silverthorn, supra note 156, at 1039-43. Several authors have addressed the 
possibility of using this line of parens patriae actions for the enforcement of public 
antidiscrimination rights. For a discussion of the possible use of parens patriae standing by 
the federal government to strengthen enforcement of the Fourteenth Amendment and 
overcome the “unworthy plaintiff’ problem, see Larry W. Yackle, A Worthy Champion for 
Fourteenth Amendment Rights: The United States in Parens Patriae, 92 Nw. U. L. Rev. 
111, 111-17 (1997). For a discussion of the use of state parens patriae standing to improve 
enforcement of section 1983, the availability of which has been greatly restricted by the 
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A final category that has been identified by some courts, including 
the Supreme Court, is a state’s “quasi-sovereign interest in not being dis- 
criminatorily denied its rightful status within the federal system.”!°9 “In 
the context of parens patriae actions this means ensuring that the State 
and its residents are not excluded from benefits that are to flow from 
participation in the federal system.”!©° Examples of such vindicated in- 
terests include Puerto Rico’s interest in preserving its participation in the 
federal employment scheme established by the Wagner-Peyser Act,!®! 
Georgia’s interest in preserving its status under federal antitrust laws,!© 
and Missouri's interest in pursuing its nuisance action in the original ju- 
risdiction of the Supreme Court.!® 


The categorization of a federalism line of quasi-sovereign interests, 
however, is misleading. It is unclear in the case law whether the Supreme 
Court recognized a state’s position in the federal structure as an interest 
per se, or merely discussed federalism as an alternative justification for 
the conferral of standing. In all of the early case law, the primary justifi- 
cation for parens patriae standing seems to have been the demonstration 
of either physical or economic harm to the state’s general population.!®4 
Moreover, given that the early parens patriae cases were adjudicated in 
the Supreme Court’s original jurisdiction, federalism arguments may 
have been directed, not at the determination of parens patriae standing, 
but rather at the question of whether the Supreme Court should exercise 
its jurisdiction. While these two matters may have been necessarily inter- 
twined in the early parens patriae cases, they were nonetheless two dis- 
tinct issues with two distinct consequences.!© 


In any case, whether or not a state’s position in the federal system 
should properly be conceived of as a type of quasi-sovereign interest rec- 
ognized in case law, it seems clear that such an interest is only one of 
several that have been recognized and vindicated by the federal courts in 
parens patriae actions. The absence of an interest in federalism, there- 
fore, should not be sufficient to undermine a State’s parens patriae stand- 
ing, so long as any other quasi-sovereign interest is present and the other 
requirements for parens patriae standing are met. 


None of the general requirements and limitations on parens patriae 
standing, therefore, makes conferral of such standing to foreign states an 
impossibility. Nor is there an express prohibition against foreign states 
suing as parens patriae, so long as all the requirements for standing are 


Supreme Court, see Jeffrey Baddeley, Note, Parens Patriae Suits by a State under 42 U.S.C. 
§ 1983, 33 Case W. Res. L. Rev. 431, 431-35 (1983). 

159. Snapp, 458 U.S. at 607. 

160. Id. at 608 (citing Pennsylvania v. West Virginia, 262 U.S. 553 (1923)). 

161. Id. 

162. Georgia v. Pennsylvania R.R. Co., 324 U.S. 439, 447 (1945). 

163. Missouri v. Illinois, 180 U.S. 208, 241 (1901). 

164. See infra Part II.B. 

165. For further discussion, see Part III.B.1. 
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met. An examination of the development of the parens patriae doctrine 
in the case law and the justifications given for conferring such standing 
further reveals that the use of the doctrine by foreign states remained a 
possible outcome. Moreover, much of the current parens patriae case 
law was already moving towards the recognition of foreign states as 
parens patriae. 


B. Parens Patriae Standing: The Case Law 


An examination of the case law on parens patriae reveals several im- 
portant things. First, the primary justification given for conferring stand- 
ing in early parens patriae cases focused on the showing of a state’s quasi- 
sovereign interest in the protection of the health and welfare of its citi- 
zens. Any discussion of a state’s position within the federal system was 
often discussed as an alternative justification for standing. This observa- 
tion is significant given the First Circuit’s emphasis on the federalism as- 
pects of parens patriae case law when it held that no foreign state could 
ever sue as parens patriae.!©© Second, because of the case law’s emphasis 
on the showing of a quasi-sovereign interest in the welfare of a state’s 
population, many courts had already begun to recognize expressly or im- 
plicitly the possibility of conferring parens patriae standing to foreign 
states. 

The Court’s decision to allow standing in Missouri v. Illinois,!®’ for 
example, was based on two justifications. First the Court recognized a 
state’s inherent ability to represent its citizens: 

It is true that no question of boundary is involved, nor of 
direct property rights belonging to the complainant State. But 

it must surely be conceded that, if the health and comfort of the 

inhabitants of a State are threatened, the State is the proper 

party to represent and defend them.!®© 


Second, the Court pointed to the relationships among the states 
within the federal system: 


If Missouri were an independent and sovereign State all must 
admit that she could seek a remedy by negotiation, and that fail- 
ing, by force. Diplomatic powers and the right to make war hav- 
ing been surrendered to the general government, it was to be 
expected that upon the latter would be devolved the duty of pro- 
viding a remedy and that remedy, we think is found in the con- 
stitutional provisions we are considering.!©9 


The same dual justification can be found in Georgia v. Tennessee Cop- 
per Co.1’° Justice Holmes, writing for the Court, justified Georgia’s stand- 


166. See Estados Unidos Mexicanos v. DeCoster, 229 F.3d 332, 336 (1st Cir. 2000). 
167. 180 U.S. at 241. 

168. Id. 

169. Id. 

170. 206 U.S. 230, 237 (1907). 
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ing on two grounds. The first was rooted in the idea that certain inter- 
ests, particularly those in land, inhere in sovereignty: 

[T]he State has an interest independent of and behind the titles 

of its citizens, in all the earth and air within its domain. It has 

the last word as to whether its mountains shall be stripped of 

their forests and its inhabitants shall breathe pure air.!7! 

The second justification was based on the notion, articulated in Mis- 
sour. v. Illinois, that the federal nature of the United States required a 
unique means of dispute-resolution among the states: 

When the States by their union made the forcible abatement of 

outside nuisances impossible to each, they did not thereby agree 

to submit to whatever might be done. They did not renounce 

the possibility of making reasonable demands on the ground of 

their still remaining quasi-sovereign interest... .17? 

The analogy to independent countries is certainly significant as a re- 
inforcement of the principles of federalism, especially in the context of 
early American jurisprudence. However, it is unclear whether these justi- 
fications were determinative of parens patriae standing. Far more deter- 
minative were the Court’s findings of interests that inhered in sover- 
eignty. After all, federalism concerns were also present in the cases where 
parens patriae standing was denied: Just as the Court had stated in Mis- 
sour. and Tennessee Copper, states had joined the union and in return ex- 
pected a forum to resolve their disputes. Yet by denying parens patriae 
standing, the Supreme Court was also denying this federalism-mandated 
forum without even examining the substantive claims underlying the 
states’ dispute.'7> In both cases where parens patriae standing was 
granted and where it was denied, what was emphasized as the determina- 
tive factor was whether the state seeking relief had articulated an interest 
beyond either its own proprietary interest or the interests of a small, iden- 
tifiable group.'’* Especially illustrative are the early state boundary dis- 
pute cases. Standing for these cases could never be based on parens pa- 
triae status precisely because at issue were the state’s own proprietary or 
sovereignty interests. Yet the same federalism arguments were made (and 
continue to be made) to justify standing before the Supreme Court.!”° 


171. Id. 

172. Id. 

173. See, e.g., New Hampshire v. Louisiana, 108 U.S. 76, 85 (1883) (denying parens 
patriae standing on grounds that suit was solely for benefit of citizen holders of defaulted 
bonds). 

174. Id.; see also, e.g., Oklahoma v. Atchison, T. & S.F. Ry. Co., 220 U.S. 277, 289 
(1911) (denying parens patriae standing because state sought to protect the rights of only 
some of its citizens). 

175. See, e.g., Rhode Island v. Massachusetts, 37 U.S. (12 Pet.) 657, 725-26 (1838) 
(noting that “resort to the judicial power is the only means left” for the settlement of 
boundary disputes between states); Maryland v. Louisiana, 451 U.S. 725, 743 (1981) 
(Rehnquist, J., dissenting) (citing to boundary dispute cases for the proposition that 
original jurisdiction should be reserved for disputes involving state sovereignty-related 
interests). 


This content downloaded from 128.110.184.42 on Mon, 27 Jun 2016 02:30:11 UTC 
All use subject to http://about.jstor.org/terms 


442 COLUMBIA LAW REVIEW [Vol. 102:408 


This suggests that there is something more to the discussion of federalism 
in parens patriae cases.'’© In any case, federalism issues were clearly sec- 
ondary to the primary issue of whether a quasi-sovereign interest in the 
welfare of the population had been articulated by a state. 


Even in Snapp, the Supreme Court offered the federalism interest 
only as an “[a]lternative[ |” ground for Puerto Rico’s valid parens patriae 
standing.!”” The primary justification was clearly found to be Puerto 
Rico’s “substantial interest in assuring its residents that it will act to pro- 
tect them from the[ ] evils [of discrimination].”!78 


Given this emphasis on the sovereignty-related aspect of parens pa- 
triae, it is understandable that most courts faced with a foreign govern- 
ment seeking parens patriae standing considered such standing a possi- 
bility. The fact that no foreign government was granted parens patriae 
standing was based not on any intrinsically domestic perception of the 
parens patriae doctrine, but rather—much like the Supreme Court pre- 
cedent denying parens patriae standing—on the fact that the foreign gov- 
ernments failed to articulate the appropriate quasi-sovereign interest. 


In 1975, for example, the governments of India, Iran, the Philip- 
pines, and Vietnam attempted to bring an action for treble damages 
against six major pharmaceutical companies that allegedly had conspired, 
in violation of U.S. antitrust laws, to fix prices on certain antibiotics 
bought by these governments and their citizens.'7? While the Eighth Cir- 
cuit held that parens patriae standing was not warranted,!®° it did not 
rule out the possibility of a foreign country suing as parens patriae. In- 
stead it simply concluded that because the governments sought merely 
proprietary claims, or claims for which they were merely nominal parties, 
they did not claim a quasi-sovereign interest.18!_ The obvious implication 
of that decision is that if a foreign government were to claim a valid quasi- 


176. For discussion of the relevance of federalism arguments in these cases, see infra 
Part III.B.1. 

177. Alfred L. Snapp & Son, Inc. v. Puerto Rico, 458 U.S. 592, 609-10 (1982). In 
Puerto Rico’s case, the Commonwealth had a valid interest in its unemployment rates and 
in the federal legislation that had been designed to address that problem. Because Puerto 
Rico had been made a full and direct participant of the Wagner-Peyser employment 
system, its interest was “even more compelling.” Id. at 609. 

178. Id. at 609. 

179. Pfizer, Inc. v. Lord, 522 F.2d 612, 613 (8th Cir. 1975). 

180. Id. at 620. 

181. Id. at 616. The Governments were indeed only claiming proprietary interests. 
Rather than pursuing injunctive relief, the traditional remedy sought in parens patriae 
actions, they sought solely monetary compensation on behalf of citizens who had 
purchased the drugs in question. In addition to failing to present a quasi-sovereign 
interest, the governments in Pfizer ran afoul of the Supreme Court’s decision in Hawaii v. 
Standard Oil Co., which held that states suing as parens patriae could not recover treble 
damages. 405 U.S. 251, 265 (1972). In Standard Oil, the Supreme Court expressly 
endorsed a preference for class actions in such situations, and the Eighth Circuit refused to 
“afford foreign sovereigns the right to press their citizens’ claims in a manner barred to 
domestic states vis 4 vis their citizens.” Pfizer, 522 F.2d at 618. 
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sovereign interest, as outlined in the case law, then parens patriae stand- 
ing might be justifiably conferred. 


In another case, the government of India attempted to intervene as 
parens patriae in the lawsuit arising from the 1984 Bhopal tragedy.18? 
The issue of whether India could assert the doctrine was never addressed 
because the case was dismissed on grounds of forum non conveniens.!8° 
Significantly, however, a ruling on forum non conveniens generally 
presumes that standing in the ruling court has already been 
established. ‘84 


Finally, in 1995 a federal district judge in the District of Columbia, 
looking at parens patriae case law and citing Pfizer, made the statement in 
dicta that “[f]oreign sovereigns are equally entitled to protect their citi- 
zens and may claim parens patriae standing to the same extent as a 
state.” 185 


By the time the DeCoster case came up to the First Circuit, therefore, 
the only cases that had addressed the availability of parens patriae stand- 
ing to foreign governments seemed to indicate that, if the elements of a 
quasi-sovereign interest were properly made out, such standing would be 
possible. 


The applicability of the parens patriae doctrine to suits initiated by 
foreign governments, therefore, seems to be a distinct possibility both 
under the basic tenets of the doctrine and under the case law leading up 
to DeCoster. The First Circuit’s decision in DeCoster, however, emphasized 


182. In re Union Carbide Corp., 634 F. Supp. 842, 844-45 (S.D.N.Y. 1986), modified 
and affirmed by 809 F.2d 195 (2d Cir. 1987). The Bhopal tragedy occurred when a lethal 
gas escaped from a pesticide plant in Bhopal, India owned by a subsidiary of Union 
Carbide, a U.S. company. Approximately 1,700 people were killed, and 200,000 others 
were injured. Lisa Moscati Hawkes, Parens Patriae and the Union Carbide Case: The 
Disaster at Bhopal Continues, 21 Cornell Int'l LJ. 181, 181 (1988). Five days later, 
American lawyers filed suit against Union Carbide in the United States. Id. India 
subsequently sought to intervene as parens patriae. Id. 

183. In re Union Carbide, 634 F. Supp. at 867. For an argument that the Southern 
District of New York and the Second Circuit should have reached the parens patriae issue, 
see Hawkes, supra note 182, at 192-97. Interestingly, while Hawkes argues that the district 
court should have found that India could not sue as parens patriae, she, like the Eighth 
Circuit in Pfizer, reaches that conclusion by determining that India had failed to claim a 
recognizable quasi-sovereign interest. Id. 

184. Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 507 (1947) (noting that the doctrine of 
forum non conveniens “presupposes at least two forums in which the defendant is 
amenable to process”); see also Fallon et. al., supra note 11, at 1607 (noting the 
presumption espoused in Gilbert). 

185. Coordinated Council for N. Am. Affairs v. Northwest Airlines, 891 F. Supp. 4, 7 
n.3 (D.D.C. 1995). The Coordinated Council for North America (CCNAA) is an 
organization which represents the interests of the Republic of China (Taiwan). The 
CCNAA sought a declaratory judgment that Taiwan was not a province of the People’s 
Republic of China, and hence not subject to Warsaw Pact provisions limiting liability on 
baggage claims. While the district court recognized the right to parens patriae standing, it 
denied standing on the ground that the court’s judgment would not redress the claimed 
injury. Id. 
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the federalism aspects of the parens patriae case law, interpreting the 
doctrine to be solely applicable to a domestic state.18© This outcome was 
not only far from inevitable, but it undermined what could have been an 
effective tool for the enforcement of antidiscrimination rights against pri- 
vate citizens. 


III. DECOSTER AND THE APPLICABILITY OF PARENS PATRIAE TO FOREIGN 
STATES IN DISCRIMINATION SUITS 


The First Circuit’s decision in DeCoster is currently the only case 
which thoroughly examines the applicability of the parens patriae doc- 
trine to an action brought by a foreign government. Interestingly, it 
stands in stark contrast to the conclusions reached by those who had al- 
ready broached the issue.!8” To be sure, as the First Circuit stated, the 
determination of whether to grant parens patriae standing is a prudential 
one,!8® and the First Circuit was well within its discretion in refusing to 
grant Mexico standing after weighing all the pertinent considerations. 
Certainly, the case law and history surrounding parens patriae could be 
interpreted to deny access to foreign states. Yet, given the important in- 
terest at stake in DeCoster (and in similar discrimination cases), given the 
fact that federal courts are beginning to come to terms with the increas- 
ingly global nature of disputes, and given the ambiguity of parens patriae 
case law, an alternative interpretation was possible. After briefly discuss- 
ing DeCoster, this Part examines the arguments that militate against the 
application of the parens patriae doctrine to foreign governments and 
concludes that none of these arguments constitutes an insurmountable 
obstacle. 


A. The DeCoster Case 


DeCoster involved the working conditions of a group of Mexican mi- 
grant workers at DeCoster Egg Farms and its successor companies in Tur- 


186. Estados Unidos Mexicanos v. DeCoster, 229 F.3d 332, 337-39 (1st Cir. 2000). 

187. See Northwest Airlines, 891 F. Supp at 7 n.3 (stating that foreign governments 
“may claim parens patriae standing to the same extent as a states”); Pfizer, Inc. v. Lord, 522 
F.2d 612, 616 (8th Cir. 1975) (denying parens patriae claim on grounds that foreign 
governments had not stated a recognizable quasi-sovereign interest and leaving open the 
possibility of parens patriae standing where those interest are established); Hawkes, supra 
note 182, at 192-95 (arguing that district court should have reached India’s parens patriae 
claim and subsequently deny it because of India’s failure to show a quasi-sovereign 
interest). 

188. DeCoster, 229 F.3d at 336 (citing Valley Forge Christian Coll. v. Ams. United for 
Separation of Church & State, Inc., 454 U.S. 464, 471 (1982)); cf. Lori Fischer Damrosch, 
Foreign States and the Constitution, 73 Va. L. Rev. 483, 498-99 (1987) (noting that the 
decision to allow foreign states access to federal courts “is policy-based rather than 
constitutionally based”). 
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ner, Maine.'®9 These laborers worked ten to thirteen hours a day,!9° 
often without being paid their wages.!%! Duties performed by these mi- 
grant workers included the sweeping and hauling of chicken manure and 
the disposal of dead chickens from DeCoster’s barns.!9? Despite the high 
presence of nitrates'? and ammonia,!%* and the potential presence of 
salmonella, workers were never provided any gloves or other kind of pro- 
tective gear.!9° As a result, these workers suffered from frequent health 


189. Founded in 1966 by Austin J. DeCoster, DeCoster Egg Farms became the largest 
brown egg producer in the United States. Victor M. Fernandez et al., A Hispanic Migrant 
Community Assessment (1995), at http://www.culturediversity.org/mig.htm (on file with 
the Columbia Law Review); see also Sara Rimer, In Maine, Egg Empire is Under Fire, N.Y. 
Times, Aug. 29, 1996, at A118 (discussing Austin “Jack” DeCoster as “self-made 
multimillionaire” who “created an agricultural empire”). Originally a vertically integrated 
operation, in September 1997—shortly after agreeing to a settlement with the 
Occupational Safety and Health Administration (OSHA) for workplace safety violations— 
the company reorganized itself into ten separate companies that divided the business’s 
production, packaging, transportation, marketing, and management operations. Ramirez 
v. DeCoster, 194 F.R.D. 348, 351 n.1 (D. Me. 2000); Press Release, Occupational Safety and 
Health Administration, OSHA Completes Followup Inspection Of Turner, Maine, Agri- 
Businesses; Proposes $125,600 In Fines Against Successor Companies To Former DeCoster 
Egg Farm (Dec. 1, 2000), at http://www.osha.gov/media/oshnews/dec00/reg1-20001201. 
html (on file with the Columbia Law Review) [hereinafter OSHA Press Release, Dec. 1, 
2000]. Migrant workers and the Government of Mexico originally filed complaints against 
DeCoster Egg Farms and two of its successor companies, but were later given leave to add 
the other successor companies to the action. Ramirez, 194 F.R.D. at 351 n.1. This Note’s 
discussion of the working conditions and alleged incidents at DeCoster is based on the 
allegations presented by the migrant workers in their complaint and on studies and reports 
by third parties. These sources contain information on the conditions and activities at 
DeCoster between 1992 and 2000. In this Note, therefore, “DeCoster” refers to the entire 
DeCoster egg farm business, meaning DeCoster Egg Farms prior to 1997 and DeCoster Egg 
Farms and its successor companies after 1997. 


190. Press Release, Occupational Safety and Health Administration, Labor Secretary 
Proposes $3.6 Million In OSHA Penalties Against Maine Egg Producer; Firm Also Cited 
For Wage And Hour Violations (Jul. 12, 1996), at http://www.osha.gov/media/oshnews/ 
july96/osha96-286.html (on file with the Columbia Law Review) [hereinafter OSHA Press 
Release, July 12, 1996]. 

191. Id. After an investigation of DeCoster’s practices, the Wage and Hour Division of 
Employment Standards Administration ordered DeCoster to pay $6,806.74 in back wages 
to twenty-four employees it had failed to pay in violation of the Migrant and Seasonal 
Worker Protection Act. Id. DeCoster was also ordered to pay nearly $5,700 in back wages 
to twenty-three employees for failure to pay wages in violation of the Fair Labor Standards 
Act. Id. 

192. Peter Pochna, Hard Life Gets a Little Better, Portland Press Herald, Jun. 11, 
2000, at 1B. 

193. See Fernandez et al., supra note 189 (describing conditions at DeCoster Egg 
Farms and noting the high level of nitrates in the air). 

194. See Pochna, supra note 192 (noting that “[t]he toughest conditions are in barns, 
where the stench is laced with ammonia... .”). 

195. OSHA Press Release, July 12, 1996, supra note 190 (observing that workers toiled 
“with no equipment to protect them from disease, picking up dead chickens with their 
bare hands and handling manure potentially infected with the Salmonella virus” (quoting 
Labor Secretary Robert Reich) ). 
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problems.!9® Workers were also susceptible to workplace injuries due to 
unguarded machinery and other dangerous conditions.!97 When work- 
related health problems or workplace injuries arose, medical attention 
would be delayed.!9° 


While workers had been promised free housing and transportation, 
these promises were not kept.!9° The housing that was provided con- 
sisted of cockroach and rat-infested ten by sixty foot trailers.2°° These 
trailers would be occupied by thirteen or more people at a time.?°! Over- 
used septic tanks filled up, causing toilet contents to back up several in- 
ches into shower tubs.?°? Flushing toilet paper was not allowed, causing 
feces-covered toilet paper to overflow in bathroom waste baskets.?°? The 
well water used for drinking was polluted with high levels of nitrates, 
caused by DeCoster’s practice of burying chicken manure near the 
well.2°* Without adequate and operable shower or laundry facilities, 
workers were often unable to clean themselves or their soiled clothes.?°° 
Those workers who chose to accept referrals to apartments outside of 
DeCoster’s trailer park fared no better: These apartments were provided 
with no heat or electricity.2°° 


196. Ramirez v. DeCoster, 194 F.R.D. 348, 365 (D. Me. 2000) (discussing claims of one 
worker, Lauro Garcia, who complained of frequent health problems due to the handling 
of dead chickens without gloves). 


197. See OSHA Press Release, July 12, 1996, supra note 190 (describing accident 
where a worker severed three fingers while using machinery to scrape off chicken manure 
from barn pits and noting that other workers had been injured in the past by unguarded 
machinery); see also Ramirez, 194 F.R.D. at 364 (describing accident involving severed 
fingers); Brief for Appellant at 4, Estados Unidos Mexicanos v. DeCoster, 229 F.3d 332 (1st 
Cir. 2000) (No. 99-2170) [hereinafter Appellant’s Brief] (citing “dangerous conditions” at 
DeCoster Egg Farms). 

198. See Ramirez, 194 F.R.D. at 364 (discussing claims by one worker, Edgar Elizondo, 
that DeCoster managers delayed in getting him medical assistance when he broke his arm 
at work); see also Appellant’s Brief, supra note 197, at 3-4 (noting the denial of medical 
treatment to injured workers and the harassment of visiting medical outreach personnel); 
OSHA Press Release, July 12, 1996, supra note 190 (noting that injured workers often went 
untreated). 

199. Ramirez, 194 F.R.D. at 358 (describing allegations of breach of contract based on 
alleged promises of free housing and transportation); Fernandez et al., supra note 189 
(stating that free housing had been arranged for workers as part of their contracts but that 
workers were nonetheless charged thirty dollars a week for housing); OSHA Press Release, 
July 12, 1996, supra note 190 (quoting Maria Echaveste, Administrator of the Wage and 
Hour Division of Employment Standards Administration, as stating that workers were 
“forced to pay to live in such horrible housing”). 


200. Appellant’s Brief, supra note 197, at 3. 

201. Id. 

202. OSHA Press Release, July 12, 1996, supra note 190. 
203. Id. 

204. Fernandez et al., supra note 189. 

205. OSHA Press Release, July 12, 1996, supra note 190. 
206. Pochna, supra note 192. 
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The workers who lived in the trailers were tightly controlled. Meet- 
ings and informal social gatherings were prohibited.2°’ Any outsiders 
who attempted to help the workers “were followed with cars, run off the 
road and threatened with violence.”2°> Following an investigation by the 
Occupational Safety and Health Administration into DeCoster’s employ- 
ment practices, Secretary of Labor Robert Reich declared that “[flear 
and intimidation kept . . . workers in this unsafe, unhealthy atmosphere 
and living in totally unsanitary conditions.”?°9 


Layered over the “atrocious”?!° working and living conditions at 
DeCoster was a general context of discriminatory behavior. A significant 
proportion of the labor force at DeCoster consisted of Mexican migrant 
workers.?!!_ Evidence suggested that the white workers employed at 
DeCoster were generally given better housing and safer, higher-paying, 
supervisory jobs.?!2 Mexican laborers were often pressured to work 
harder than white workers and were given inferior equipment.?!> There 
also existed evidence of a racially hostile work environment.?!4 White 
workers were instructed not to associate with Mexican laborers.?!> At 
least one worker reported that a white supervisor had uttered racial epi- 
thets at him.?!© Another worker reported being yelled at by white super- 


207. Fernandez et al., supra note 189. 

208. Appellant’s Brief, supra note 197, at 4. 

209. OSHA Press Release, July 12, 1996, supra note 190. The conditions at DeCoster 
led to a highly publicized investigation by OSHA that resulted in penalties of $3.6 million, 
and led Secretary Reich to comment that “the conditions at this migrant farm site are as 
dangerous and oppressive as any sweatshop we have seen.” Id. DeCoster later reached a 
settlement agreement with OSHA in which it agreed to make safety and health 
improvements over three years and pay only $2 million out of the original $3.6 million 
fine. Press Release, Occupational Safety and Health Administration, OSHA and Wage and 
Hour Violations Settled, DeCoster Egg Farms Agrees to Sweeping Settlement With Labor 
Department (May 19, 1997), at http://www.osha.gov/media/oshnews/may97/osha97170. 
html (on file with the Columbia Law Review). Between 1998 and 1999, OSHA follow-up 
inspections of DeCoster’s successor companies resulted in 78 violations and combined 
fines of approximately $225,000. OSHA Press Release, Dec. 1, 2000, supra note 189. By 
December 2000, OSHA inspectors continued to identify “significant safety and health 
problems” at the successor companies, resulting in citations for repeat violations and 
combined penalties of $125,600. Id. 

210. OSHA Press Release, July 12, 1996, supra note 190 (quoting Secretary of Labor 
Robert Reich). 

211. Pochna, supra note 192 (indicating that as of June 2000 Mexican Hispanics 
composed forty percent of the farm’s employees). A 1995 study of the migrant community 
estimated that approximately 160 adults lived and worked at DeCoster. Fernandez et al., 
supra note 190. A 1996 article on DeCoster indicated that the Farm employed a total of 
320 workers. Rimer, supra note 189. 

212. Ramirez v. DeCoster, 194 F.R.D. 348, 361-63 (D. Me. 2000); Appellant’s Brief, 
supra note 197, at 3-4. 

213. Ramirez, 194 F.R.D. at 366. 

214. Id. 

215. Appellant’s Brief, supra note 197, at 5 (citing affidavit of a former white 
employee at DeCoster). 

216. Ramirez, 194 F.R.D. at 364 n.28. 
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visors.217 Austin DeCoster, the owner of DeCoster Egg Farms, allegedly 
compared the Mexican workers to black slaves and stated that they en- 
joyed living in small spaces together.?!® In one graphic instance, a 
worker named Carlos severed three of his fingers while working with one 
of DeCoster’s machines.?!9 While Carlos waited for an ambulance, Allen 
Fletcher, a white supervisor, kicked the severed fingers into a manure 
pit.220 

Despite repeated fines imposed by OSHA, DeCoster failed to im- 
prove its working conditions,?*! and the discriminatory treatment of the 
Mexican workforce continued.?22 A coordinated suit was filed in 1998 
alleging that DeCoster had violated section 1981 and certain provisions of 


217. Id. at 364. 

218. Appellant’s Brief, supra note 197, at 5 (citing deposition of outside consultant to 
whom DeCoster made such remarks). 

219. Ramirez, 194 F.R.D. at 364. 

220. Id. The implication of the incident, given the general environment at DeCoster, 
is that Fletcher’s actions were motivated or at least influenced by racial animus. As a 
judicial matter, such animus was never proven. See id. at 363-66 (granting summary 
judgment on several individual discrimination claims for failing to show that treatment was 
based on race). Nonetheless, Carlos’s incident and the other incidents described above 
provide a graphic picture of the racial environment at the DeCoster farm. 

221. OSHA Press Release, Dec. 1, 2000, supra note 189. 

222. Appellant’s Brief, supra note 197, at 5 (requesting the court to “stop, once and 
for all, DeCoster’s conduct”). The experience of the Mexican migrant workers at DeCoster 
exemplifies the immigrant population’s unique susceptibility to continued private 
discrimination. The migrant workers at DeCoster possessed all the characteristics of labor 
immigrants. See supra notes 28-38 and accompanying text (discussing labor immigrants). 
The migrant workers all came from low socioeconomic backgrounds. See Pochna, supra 
note 192 (noting workers’ feelings that the low wages earned at DeCoster were nonetheless 
greater than what could be earned in their hometowns). The workers’ possessed an 
average level of education equivalent to the seventh grade. Most did not speak English and 
some were illiterate. While some of the workers had settled in Turner permanently, others 
continued to migrate back and forth from Mexico and many maintained family ties there. 
Finally, largely due to DeCoster’s housing practices and policies, a tightly knit community 
largely closed to outsiders had been created. Id.; Fernandez et al., supra note 189. 

In addition to possessing the characteristics of labor immigrants, the migrant workers 
were also easily identified by race and ethnicity. Id. For an examination of the significance 
of race in the modern immigrant population, see supra Part I.A.1. Moreover they worked 
and resided in a predominately white rural area that had little experience with 
immigration until DeCoster began hiring migrant workers in the late 1980s. Pochna, supra 
note 192. Indeed, some migrant workers had already experienced harassment by local 
residents, particularly when they ventured out of their community. Fernandez et al., supra 
note 189. For discussion of the movement of immigrants to less pluralistic centers of the 
country as a factor likely to increase discriminatory behavior, see supra note 71 and 
accompanying text. 

All of these factors made the migrant workers at DeCoster susceptible to private 
discrimination. They also posed obstacles to the enforcement of rights that allowed this 
discrimination to persist and go largely unchecked. Compare supra Part I.B. (discussing 
enforcement barriers arising from the characteristics of immigrant communities), with 
Fernandez et al., supra note 189 (describing obstacles arising from characteristics of 
DeCoster migrant community). 
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the Migrant and Seasonal Agricultural Worker Protection Act.223 The 
plaintiffs in the action were fourteen workers who proposed to represent 
a class of “all former and current migrant farm workers of Mexican de- 
scent” employed at DeCoster.?** The other plaintiff was the Government 
of Mexico, which sought to appear in “its parens patriae capacity to pro- 
tect its citizens and quasi-sovereign interests.”225 


Mexico’s claim that its quasi-sovereign interests were at stake was 
strong in light of Alfred L. Snapp & Sons, Inc. v. Puerto Rico.??© Allegations 
claimed that a group of its citizens had been the victim of invidious dis- 
crimination, much as Puerto Rico’s citizens had been discriminated 
against by Virginia employers. The claim here, however, went deeper 
than a mere refusal to hire: it alleged a “standard operating procedure of 
targeting Mexican workers so [DeCoster] could avoid complying with 
minimum federal [health and safety] standards.”??’ This operating pro- 
cedure manifested itself through “subjective decision-making, discrimina- 
tory decisions regarding job performance standards, housing and access 
to medical treatment, and the maintenance of a racially hostile environ- 
ment.”228 These claims, and the reported conditions at DeCoster, 
painted a picture approximating the slave labor of Mexican 
farmworkers??? and, if proven, would certainly fall under the “universal 
sting” of discrimination that Snapp argued affected the quasi-sovereign 
interests of a state.?9° In spite of Mexico’s relatively strong interest, the 
First Circuit held that “unless there is a clear indication of intent to grant 
such standing expressed by the Supreme Court or by the two coordinate 
branches of government,” parens patriae standing would not be made 
available to foreign governments.??! 


The First Circuit rested its decision on a reading of parens patriae 
case law that focused on the federalism arguments made by the Supreme 


223. Estados Unidos Mexicanos v. DeCoster, 229 F.3d 332, 334 (1st Cir. 2000). 

224. Id. at 334-35. In a separate decision, the district court denied class certification 
and dismissed most of the individual claims made against DeCoster. Ramirez, 194 F.R.D. at 
348. 

225. DeCoster, 229 F.3d at 334-35. 

226. 458 U.S. 592, 609 (1982). 

227. Ramirez, 194 F.R.D. at 353. 

228. Id. 

229. See Chelsea J. Carter, Mexicans in Slave Case Get Housing, AP, Jul. 20, 1998 
(characterizing DeCoster case as “slave case” (cited in Mexico: NAFTA, Economy, 5 
Migration News (1998), available at http://www.migration.ucdavis.edu/mn/archive_mn/ 
ava_1998-06mn.html (on file with the Columbia Law Review)). 

230. Snapp, 458 U.S. at 609. The First Circuit refused to rule on whether a quasi- 
sovereign interest existed, basing its denial of standing on the assumption that such an 
interest did exist. DeCoster, 229 F.3d at 336. The District Court of Maine, however, had 
ruled that “[c]ertainly Mexico is more than a nominal plaintiff here” and, citing to Snapp, 
argued that Mexico’s quasi-sovereign interest was “not redressed by the private remedies 
[sought by the proposed class action] alone.” Estados Unidos Mexicanos v. DeCoster, 59 F. 
Supp. 2d 120, 122 n.5 (D. Me. 1999). 

231. DeCoster, 229 F.3d at 336. 
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Court.?°? It read these federalism arguments not as an alternative justifi- 
cation for parens patriae but as an essential requirement in determining 
whether parens patriae standing should be conferred.?33 For support, it 
pointed not only to the specific arguments made in prior cases, but also 
to the fact that the parens patriae doctrine evolved in cases involving the 
Supreme Court’s original jurisdiction.79+ Turning to Snapp, the First Cir- 
cuit emphasized Puerto Rico’s role in the federal system and particularly 
in the Wagner-Peyser Act, and concluded that “we do not read Snapp as 
establishing parens patriae standing in a State in the absence of federal- 
ism concerns where the quasi-sovereign interest at stake is the prevention 
of discrimination against the State’s citizens.”23° 

The First Circuit then took note of the fact that not even customary 
international law recognizes a principle that would extend parens patriae 
standing to foreign states.2°© It rejected Mexico’s argument the parens 
patriae standing ought to be extended under principle of comity.23” The 
court argued that while comity permits foreign governments to sue in 
U.S. courts under the normal standing requirements imposed on individ- 
uals, parens patriae “goes beyond normal standing requirements.”2%8 

Next, the First Circuit raised separation of powers concerns and ar- 
gued that courts should steer clear from matters concerning foreign af- 
fairs.2°9 It maintained that granting Mexico the right to sue as parens 
patriae might “impinge on the Executive’s treaty-making prerogatives,” by 
undermining the Executive’s efforts to acquire from Mexico “reciprocal 
protection of American interests.”*4° Moreover, it questioned the judici- 
ary’s institutional competence “to perform functions assigned elsewhere 
by the Constitution.”*4! Looking to the coordinate branches for gui- 
dance, the court pointed out that Congress had passed no statute recog- 
nizing parens patriae standing to Mexico, or to any other foreign govern- 
ment.*#* On the contrary, Congress had ratified NAFTA and the so- 
called labor “side agreement,” which provided its own procedures for set- 
tling labor disputes.?48 The First Circuit recognized that these proce- 
dures apply to disputes between governments, such as where one govern- 
ment has failed to enforce its labor laws, and that it did not reach suits 


232. Id. at 337-39. 

233. Id. 

234. Id. 

235. Id at 339. 

236. Id. 

237. Id. at 339-40. The principle of comity involves the mutual recognition by two 
sovereign nations of the legislative, executive and judicial acts of the other. Black’s Law 
Dictionary 261-62 (7th ed. 1999); see also Harold Honju Koh, Transnational Public Law 
Litigation, 100 Yale, LJ. 2347, 2357 (1991) (discussing the doctrine of comity). 

238. DeCoster, 229 F.3d at 339-40. 

239. Id. at 340. 

240. Id. 

241. Id. 

242. Id. at 341. 

243. Id. at 341-42. 
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against private parties.244 However, it argued that “the important point” 
was that the provisions in NAFTA and the labor side agreement suggest 
that there was never any intention by the coordinate branches to grant 
Mexico parens patriae standing in federal courts.?* 


The First Circuit also argued that while Congress had not indicated 
an intent to give Mexico the standing to enforce antidiscrimination laws 
such as section 1981, it clearly provided a means for the Attorney General 
to enforce those laws.24© Moreover, it was unclear whether any state was 
assigned any special role in the enforcement of section 1981 and whether 
Congress intended the definition of “persons” in section 1981 to extend 
to foreign governments.*4” Thus, even if parens patriae were granted, it 
was unclear whether the statute itself provides a remedy for Mexico. 


Finally, the First Circuit discussed the shortcomings of parens patriae 
actions in general.?#° It observed the potential conflicts of interest that 
exists between individual litigants and the parens patriae government 
that represents them.?49 While the First Circuit noted that the point 
should not be dispositive in deciding whether to grant parens patriae 
standing, it pointed to the potential for disagreement over settlements 
and appropriate relief.2°° It noted the significance of such disagreement, 
given that relief obtained by the parens patriae plaintiff may bar private 
litigants from pursuing future action.?°! For the First Circuit, the fact 
that Mexico only sought injunctive and declaratory relief still presented 
potential conflicts with the class action that sought primarily monetary 
compensation.*°? It cited Pfizer and its statement that a “strong prefer- 
ence for class actions over parens patriae has been repeatedly ex- 
pressed.”2°> In concluding its opinion, the First Circuit suggested alter- 
native measures that Mexico could pursue to remedy any injuries caused 
by the alleged discrimination: It could assist and support the class action 
suit, it could intervene as amicus, or it could pursue diplomatic channels 
with the United States Government.?°4 


244. Id. 
245. Id. 


246. Id. at 341 (citing 42 U.S.C. § 2000a-5 which authorizes suits for injunctive relief 
to enforce the right to equal enjoyment of public accommodations, and 42 U.S.C. § 2000e- 
5 which authorizes suits to enforce relief from discriminatory employment practices). 


247. Id. at 341. 

248. Id. at 340-41. 

249. Id. 

250. Id. 

251. Id. (citing Tacoma v. Taxpayers of Tacoma, 357 US 320, 334 (1958)). 
252. Id. 

253. Id. at 340 (citing Pfizer, Inc. v. Lord, 522 F.2d 612,618 (8th Cir. 1975)). 
254. Id. at 342-43. 
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B. The Application of Parens Patriae to Foreign Governments in the 
Discrimination Context: A Defense 


The First Circuit’s holding in DeCoster represents an overly cautious 
approach to the doctrine of parens patriae that resulted in an overly 
broad outcome. By establishing a rule that denies parens patriae stand- 
ing to any foreign government regardless of the interests involved, the 
First Circuit has closed the door on a potentially useful mechanism for 
enforcing antidiscrimination statutes. This is particularly regretful, given 
that for many immigrants, parens patriae actions may be the only feasible 
means of protecting themselves from discriminatory practices. 

The approach taken by the First Circuit, however, was anything but 
inevitable, particularly given the applicable case law. While any expan- 
sion of the parens patriae doctrine should be undertaken cautiously,?°° a 
careful consideration of the objections to the application of the doctrine 
to foreign states reveals that extension of the doctrine would not create 
major difficulties for federal courts. Not only are arguments that concep- 
tualize the parens patriae doctrine as inherently domestic in nature un- 
founded, but any prudential concerns that arise from the conferral of 
standing to foreign states can be easily addressed by existing legal 
principles. 

1. The Case Law and History. — The major objection against granting 
parens patriae standing to foreign states is that the development of the 
doctrine occurred within a uniquely American federalist context and thus 
can only be applied domestically.2°© While it is certainly true that the 
modern parens patriae doctrine developed within an American context, 
it is unclear that parens patriae existed and developed solely, or even 
predominantly, because of federalism concerns. 

It must be remembered that the concept of parens patriae predates 
the American federalist construct and that it is a principle based, above 
all, upon the notion of sovereignty.2°” The Supreme Court itself has rec- 
ognized that the “prerogative of parens patriae is inherent in the su- 
preme power of every State, whether that power is lodged in a royal per- 
son or in the legislature ... .”2°8 As the doctrine of parens patriae 


255. See Curtis, supra note 119, at 914—15 (discussing the danger of state intervention 
through parens patriae and concluding that a delicate balance must be struck between 
“state as a protective agent” and the “rights of the individual citizen”). 

256. DeCoster, 229 F.3d at 337-39. 

257. See Curtis, supra note 119, at 895-98 (discussing early history of the doctrine 
and noting that the “term parens patriae has enjoyed or, better, endured a varied history of 
usage and interpretation”). 

258. The Late Corp. of the Church of Jesus Christ of Latter Day Saints v. United 
States, 136 U.S. 1, 57 (1890). The Court was referring to the origin of the doctrine, noting 
that in the United States the king’s role as protector has been assumed by the legislature. 
Id. at 51-57. The Court was also referring to an earlier conception of parens patriae 
standing, namely the superintendence of charitable property. Id. However, the 
significance of the Court’s statement is that it emphasizes the fact that the doctrine of 
parens patriae, as conceived in early jurisprudence, was a doctrine related to sovereignty, 
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developed in American common law and expanded to include the pro- 
tection of quasi-sovereign interests, it never relinquished this primal rela- 
tion to sovereignty. Indeed, in the major parens patriae cases, sover- 
eignty concerns were always the primary justification—and the 
determining factor—for granting parens patriae standing.?°9 


The significance of the sovereignty aspect of parens patriae is not 
diminished by the fact that early parens patriae cases also contained argu- 
ments concerning federalism. Such arguments were made in the context 
of the Supreme Court’s original jurisdiction. Given that parens patriae 
cases involved at least one state as a litigant, the early cases necessarily 
arose within the Supreme Court’s original jurisdiction, which was explic- 
itly reserved for cases “in which a State shall be Party.”2©° The inquiry as 
to whether to grant parens patriae standing thus became intertwined with 
arguments concerning original jurisdiction. These two elements, how- 
ever, were distinct, and care must be taken to differentiate between the 
parens patriae inquiry, in which sovereignty issues predominated, and ar- 
guments regarding original jurisdiction, in which federalism issues 
predominated. 


That federalism arguments were related to original jurisdiction and 
not to parens patriae is evidenced by the fact that similar federalism argu- 
ments were made in other original jurisdiction actions. Sixty-two years 
before the Supreme Court was presented with its first parens patriae case, 
the Court used federalism arguments to justify the exercise of its original 
jurisdiction in a boundary dispute.?®! The Court reasoned that because 
“a complaining state can neither treat, agree, or fight with its adversary 
[under the Constitution] . . . a resort to the judicial power is the only 


not to federalism. The logical implication of the Court’s statement, given the fact that the 
United States had long ceased to be part of a monarchy, is that parens patriae status was 
not something exercisable only by domestic states. The prerogative was also inherent in 
states where power was vested in a “royal person.” Id. 
259. For a discussion of parens patriae case law and the greater significance given to 
sovereignty concerns, see supra Part II.B. 
260. U.S. Const. art. III § 2. The 1789 Judiciary Act further defined original 
jurisdiction, providing that the Supreme Court has: 
exclusive jurisdiction of all controversies of a civil nature, where a state is a party, 
except between a state and its citizens; and except also between a state and 
citizens of other states, or aliens, in which latter case it shall have original but not 
exclusive jurisdiction. 
Act of Sept. 24, 1789, ch. 20, § 13, 1 Stat. 73, 80. The current provision broadens the 
Court’s original and exclusive jurisdiction to “all controversies between two or more 
states,” and original but nonexclusive jurisdiction is provided for: 
(1) All actions or proceedings to which ambassadors, other public ministers, 
consuls, or vice consuls of foreign states are parties; 
(2) All controversies between the United States and a State; 
(3) All actions or proceedings by a State against the citizens of another State or 
against aliens. 
28 U.S.C. § 1251 (1994). 
961. Rhode Island v. Massachusetts, 37 U.S. (12 Pet.) 657, 723-26 (1838). 
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means left for legally adjusting . . . a controverted boundary.”?° Interest- 
ingly, this argument is nearly identical to the one articulated in later 
parens patriae cases.2° Similar arguments were articulated in water 
rights apportionment cases*®* and in parens patriae cases where standing 
was denied.2®©° The Supreme Court’s repeated federal arguments in differ- 
ent legal contexts make the point that it was original jurisdiction, and not 
any particular doctrine, that was intended to accommodate the states’ re- 
lationships in the federal system.?°° 


The Supreme Court reiterated this point in various contexts for a 
reason: Legal developments in the early Republic had led the Court to 
become increasingly involved in controversies that did not fit the tradi- 
tional common law model and its focus on private, as opposed to public, 
interests.2°” Cases involving border disputes, water rights, and public nui- 
sances implicated a state’s sovereignty interests, which many jurists of the 
time believed to be judicially unenforceable.26* Given that the early 


262. Id. at 726. 

263. See, e.g., Missouri v. Illinois, 180 U.S. 208, 241 (1901) (“Diplomatic powers and 
the right to make war having been surrendered to the general government, it was to be 
expected that upon the latter would be devolved the duty of providing a remedy ... .”). 

264. See, e.g., Wyoming v. Colorado, 259 U.S. 419, 465 (1921) (noting the “equal 
level or plane on which all the States stand, in point of power and right, under our 
constitutional system”). 

265. See, e.g., Louisiana v. Texas, 176 U.S. 1, 15 (1900) (“The Constitution made 
some things ‘justiciable which were not known as such at the common law; .. . [this] 
seemed to be necessary from the extinguishment of diplomatic relations between the 
States.’” (quoting Hans v. Louisiana, 134 U.S. 1, 15 (1890))). 

266. For an early history of the creation and development of the Supreme Court’s 
original jurisdiction as a dispute-resolution tool for the states of the Union, see Charles 
Warren, The Supreme Court and Sovereign States 1-52 (1924). 

267. See Daniel J. Meltzer, The History and Structure of Article III, 138 U. Pa. L. Rev. 
1569, 1607 n.134 (1990) (suggesting that early state-as-party cases were likely to be 
common law cases); Steven L. Winter, The Metaphor of Standing and the Problem of Self- 
Governance, 40 Stan. L. Rev. 1371, 1395-96 (1988) (noting that, while not exhaustive of all 
forms of justiciable actions, “the common law forms of action dominated the legal process 
and jurisprudential thought” of the early Republic and that “[w]hat a court looked for 
[when determining whether a claim was justiciable] was whether the matter before it fit 
one of the recognized [common law] forms of action”); Woolhandler & Collins, supra 
note 137, at 400 (“It seems .. . that insofar as state-as-party jurisdiction was concerned, 
Article III originally contemplated conventional common law actions and excluded most 
suits seeking to enforce . . . public law norms.”). 

268. See, e.g., Rhode Island v. Massachusetts, 37 U.S. (12 Pet.) 657, 753 (1838) 
(Taney, CJ., dissenting) (“Contests for rights of sovereignty and jurisdiction between states 
over any particular territory, are not... the subjects of judicial cognizance and control, to 
be recovered and enforced in an ordinary suit; and are, therefore, not within the grant of 
Judicial power contained in the constitution.”); Cherokee Nation v. Georgia, 30 U.S. (5 
Pet.) 1, 20 (1831) (declining to grant an injunction against Georgia’s encroachment of the 
Cherokee Nation’s territory in part because the Court’s intervention would “savor[ ] too 
much of the exercise of political power, to be within the proper province of the judicial 
department”); id. at 28 (Johnson, J., concurring) (“In the exercise of sovereign right, the 
sovereign is sole arbiter of his own justice.”); New York v. Connecticut, 4 U.S. (4 Dall.) 1, 4 
n.3 (1799) (comments of Ellsworth, C.J.) (“[I]n no case, can specific performance be 
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Court conceived of original jurisdiction as nondiscretionary,?©? the Court 
had to justify its intervention in potentially political disputes.?”° It did 
this by pointing to the federal nature of its original jurisdiction and argu- 
ing that its involvement was therefore constitutionally mandated.27! 
Significantly, this justification had a limited scope. The need for a 
tribunal to resolve disputes among the states may have been a sufficient 
reason to adjudicate controversies where a state’s direct sovereignty inter- 
ests were at stake, such as boundary and water rights disputes.?’? It 


decreed [in a boundary dispute], unless there is a substantial right of soil, not a mere 
political jurisdiction, to be protected and enforced.”); see also Woolhandler & Collins, 
supra note 137, at 413-14 (“When a party sought to vindicate directly its power to make 
and apply law in a particular territory, rather than prevent a traditional claim of injury to 
person or property, the Court treated the case as nonjusticiable.”). 

269. Early views on the nature of jurisdiction contemplated “that [the Supreme] 
Court would always exercise its original jurisdiction when properly called upon to do so.” 
Ohio v. Wyandotte Chem. Corp., 401 U.S. 493, 499 (1971); see also Cohens v. Virginia, 19 
U.S. (6 Wheat.) 264, 404 (1821) (“We have no more right to decline the exercise of 
jurisdiction which is given, than to usurp that which is not given. The one or the other 
would be treason to the constitution.”). It was not until 1939 that the Supreme Court 
declared that it had the power to withhold the exercise of its jurisdiction in an otherwise 
justiciable case. Massachusetts v. Missouri, 308 U.S. 1, 18-19 (1939). The Court confirmed 
this discretion in Ohio v. Wyandotte Chem. Corp., 401 U.S. at 498-99. Five years later, the 
Court expanded its discretionary power to cases within its exclusive original jurisdiction. 
Arizona v. New Mexico, 425 U.S. 794, 797-98 (1976). 

270. See, e.g., Rhode Island, 37 U.S. (12 Pet.) at 753 (Taney, CJ., dissenting) 
(describing boundary dispute between Rhode Island and Massachusetts as a political 
question); Cherokee Nation, 30 U.S. (5 Pet.) at 20 (characterizing intervention of Supreme 
Court in territorial sovereignty dispute as an exercise of political power). 

271. Kansas v. Colorado, 206 U.S. 46, 97 (1906) (“Force [among the states] under our 
system is eliminated. The clear language of the Constitution vests in this court the power 
to settle [disputes between states].”); United States v. Texas, 143 U.S. 621, 658 (1892) 
(“The necessary creation of some tribunal for the setthement of [boundary] and like 
controversies that might arise . . . must . . . have been perceived by the framers of the 
constitution; and consequently, among the controversies to which the judicial power .. . 
was extended . .. we find those between two or more states.”); Hans v. Louisiana 134 U.S. 
1, 15 (1890) (“Some things . . . were made justiciable which were not known as such at the 
common law; such, for example, as controversies between States as to boundary lines .... 
[T]his new branch of jurisdiction seemed to be necessary from the extinguishment of 
diplomatic relations between the States.”); Rhode Island, 37 U.S. (12 Pet.) at 743 (“All the 
states have transferred the decision of their controversies to this Court; each had a right to 
demand of it the exercise of the power which they had made judicial . . . that we should do 
that which neither states or congress could do, settle the controversies between them.”). 

272. See, e.g., Wyoming v. Colorado, 259 U.S. 419, 464-65 (1921) (noting that “a 
controversy between two States over the diversion and use of waters . . . ‘makes a matter for 
investigation and determination by this court in the exercise of its original jurisdiction” 
(quoting Kansas v. Colorado, 206 U.S. at 95-96)); Kansas, 206 U.S. at 98 (justifying 
determination of disputed water rights); Rhode Island, 37 U.S. (12 Pet.) at 723-24 
(justifying adjudication of boundary dispute). Professors Woolhandler and Collins argue 
that the Supreme Court entertained boundary dispute cases “in part because they 
resembled traditional property claims that the Court could decide according to ordinary 
principles of law and equity... .” Woolhandler & Collins, supra note 137, at 415. They 
cite to Georgia v. Stanton, 73 U.S. (6 Wall.) 50, 73 (1868), in which the Court 
characterized Rhode Island v. Massachusetts as a property case that only incidentally involved 
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proved an insufficient justification, however, where the claimed injury af- 
fected a state’s general population and thus only indirectly affected a 
state’s sovereignty interests.27”* The Supreme Court began to adjudicate 
these disputes only after it interpreted the parens patriae doctrine to al- 
low for the protection of indirect interests which, while not exactly sover- 
eign per se, were nonetheless related to sovereignty.?’+ A state was thus 
held to have “guasi-sovereign interests”?”> “in all the earth and air within 


sovereignty issues. Id. at 415 n.99. While boundary dispute cases certainly resembled 
traditional property cases and thus facilitated adjudication, the sovereignty aspects of such 
cases were clearly considered to be more than incidental. The sovereignty aspect of Rhode 
Island v. Massachusetts was the basis of the debate between the Court’s majority and Chief 
Justice Taney. Compare 37 U.S. (12 Pet.) at 723—31 (arguing that the relinquishment of 
sovereignty by the states necessitated adjudication of the controversy by the Court), with id. 
at 753 (Taney, C.J., dissenting) (arguing that because the controversy involved sovereignty 
issues it was political in nature and thus nonjusticiable). In addition, the problems posed 
by the sovereignty aspect of boundary disputes led the Rhode Island Court to spend the 
major portion of its opinion justifying the justiciability of such disputes. Id. at 723-31. 
Moreover, later courts, including post-Stanton courts, consistently pointed to Rhode Island v. 
Massachusetts, not as a mere property case, but as a landmark case establishing the 
Justiciability of one type of controversy that could be characterized as political. See United 
States v. Texas, 143 U.S. 621, 657 (1892) (citing to Rhode Island v. Massachusetts to support 
contention that the ascertainment of a boundary between a United States territory and a 
State is justiciable). In any case, it seems clear that the primary justification for 
adjudicating boundary disputes was never the similarity of these disputes to property cases, 
but rather the federalism concerns underlying original jurisdiction. Hans, 134 U.S. at 15 
(1890); Rhode Island, 37 U.S. (12 Pet.) at 743. 


273. The earliest cases brought by states claiming injuries to its population—most of 
them public nuisance actions—were consistently held to be nonjusticiable by the Supreme 
Court, in spite of the Court’s prior boundary dispute decisions. See. e.g., Louisiana v. 
Texas, 176 U.S. 1, 15, 22 (1900) (citing Hans, 134 U.S. at 15, for proposition that the 
Constitution made some cases, like boundary disputes, justiciable but concluding that “in 
order that a controversy between States, justiciable in this Court, can be held to exist, 
something more must be put forward than that the citizens of one State are injured by the 
maladministration of the laws of another”); South Carolina v. Georgia, 93 U.S. 4, 14 (1876) 
(noting that in order for a State to pursue a nuisance suit it must show “some special and 
peculiar injury therefrom, such as would enable a private person to maintain a similar 
action in another court”); Pennsylvania v. Wheeling & Belmont Bridge Co., 54 U.S. (13 
How.) 518, 559-61 (1851) (stating that boundary disputes are controversies of “great 
dignity and importance” necessitating a “broader view” of justiciable actions, but implying 
that jurisdiction over Pennsylvania’s nuisance suit may be sustained so long as 
“Pennsylvania is not a party in virtue of its sovereignty,” or files its action for reasons other 
than “to protect the rights of its citizens”); see also Woolhandler & Collins, supra note 137, 
at 432-33 (noting that “a state suing in the Supreme Court for public nuisance during 
most of the nineteenth century had to pursue a theory that it was suing . . . on the same 
grounds as those on which a private party could sue for public nuisance”). 

274. See Missouri v. Illinois, 180 U.S. 208, 241 (1901) (allowing a state to bring a 
public nuisance action in order protect its interest in the “health and comfort of its 
inhabitants”). 

275. The term seems to have been coined by Justice Holmes in Georgia v. Tennessee 
Copper Co. 206 U.S. 230, 237 (1906). For a discussion distinguishing quasi-sovereign 
interests from sovereign interests see supra note 137 and accompanying text. 
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its domain,”*76 and “in the health and comfort of its inhabitants.”277 The 
modern doctrine of parens patriae, therefore, developed as a justifica- 
tion, wholly independent from the Supreme Court’s earlier federalism 
arguments, for adjudicating disputes that did not directly affect a state’s 
proprietary or sovereignty interests. 


It is apparent, therefore, that the Supreme Court’s federalism argu- 
ments served a limited purpose. Such arguments explained and justified 
the adjudication of certain disputes in the Supreme Court’s original juris- 
diction. They did not, however, serve as the basis for allowing a state to 
protect its quasi-sovereign interests in United States courts. At most, fed- 
eralism arguments in early parens patriae case existed as a secondary rea- 
son for adjudicating the controversy at hand.?’8 This secondary justifica- 
tion, however, only had relevance in the context of original jurisdiction. 
Outside of that context, it is unclear what weight these federalism argu- 
ments ought to carry. 


The Snapp Court recognized the importance of this context when it 
noted that “[t]here may indeed be special considerations that call for a 
limited exercise of our [original] jurisdiction . . . these considerations 
may not apply to a similar suit brought in federal district court.”?”9 Jus- 
tices Brennan, Marshall, Blackmun, and Stevens also noted in a concur- 
ring opinion that the “question whether a State can bring a parens pa- 
triae action within the original jurisdiction of this Court may well turn on 
considerations quite different from those implicated where the State 
seeks to press a parens patriae claim in district courts.”28° Federalism 
concerns, therefore, are relevant only as a “special consideration” to be 
taken into account when an action is brought in the Supreme Court’s 
original jurisdiction. This seems appropriate given the fact that original 
jurisdiction was specifically designed to address these federalism con- 
cerns. Where the issue of parens patriae standing presents itself outside 
the original jurisdiction context, federalism concerns should not be as 
relevant, and they certainly should not to be determinative.?®! 

Given the distinction between federalism arguments and the parens 
patriae inquiry, it becomes clear that the absence of an interest in federal- 
ism should not defeat a request for parens patriae standing. This makes 
possible the conferral of such standing to foreign states. It is unclear how 


276. Id. 

277. Missouri, 180 U.S. at 241. 

278. The secondary role of federalism in early parens patriae cases is evidenced by the 
fact that standing always turned on whether a state had articulated a quasi-sovereign 
interest, rather than on any federalism concerns. See supra notes 167-178 and 
accompanying text. 

279. Alfred L. Snapp & Son, Inc. v. Puerto Rico, 458 U.S. 592, 603 n.12., 610 (1982). 

280. Id. at 610-11 (Brennan, J., concurring, joined by Marshall, Blackmun & Stevens, 


281. The distinction between original jurisdiction and parens patriae evident in Snapp 
helps explain why the Snapp Court described the state’s interest in protecting its role in the 
federal system as an “alternate” rather than as the definitive justification. Id. at 609. 
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the early Supreme Court would have decided a claim for parens patriae 
standing by a foreign government outside of the context of its original 
jurisdiction. The nature of United States contacts with foreign govern- 
ments was much different prior to the Second World War, and cases in- 
volving foreign governments were rare.?8? Nevertheless, several aspects 
of American jurisprudence prior to World War II suggest that the confer- 
ral of parens patriae standing to foreign governments would not have 
been remarkable. The apparatus for representational suits by foreign 
governments was already established: Since the birth of the Republic, 
American courts had recognized the power of diplomatic and consular 
agents to sue on behalf of both their nationals and their government in 
several matters.?8> In addition, early American Courts not only routinely 
considered questions that implicated a foreign state’s soveriegnty-related 
interests,?54 but also unhesitatingly applied general principles of interna- 


282. See Koh, supra note 238, at 2348-58 (discussing the willingness of early 
American courts to use the law of nations and intervene in disputes concerning piracy, 
admiralty, and even war and neutrality. None of the cases cited by Koh, however, involved 
a foreign government.). Herbert A. Smith, The American Supreme Court as an 
International Tribunal 75 (1920) (noting that up to the writing of the book, the Supreme 
Court had yet to hear a case brought by a foreign state against a domestic state). 

283. American courts recognized the authority of foreign consuls to interpose claims 
in admiralty on behalf of their nationals where the property of those nationals was in 
question. See Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 397 (1821) (“Foreign consuls 
frequently assert, in our Prize Courts, the claims of their fellow subjects.”); The Bello 
Corrunes, 19 U.S. 152, 158 (1821) (stating that no special authority from represented 
nationals is necessary for a consul to institute a claim on their behalf); The Anne, 16 U.S. 
435, 440 (1818) (noting that consul has right to interpose claims for the restitution of 
property belonging to subjects of his country). Similarly, U.S. courts recognized the 
authority of foreign governments to bring civil suits on behalf of their state either through 
ambassadors or through their heads of state. See Lehigh Valley R. Co. v. State of Russia, 21 
F.2d 396, 342 (2d Cir. 1927) (recognizing authority of Russian financial attaché to 
continue suit begun by provisional Russian government); The Sapphire, 78 U.S. (11 Wall.) 
164, 167 (1870) (involving suit brought in the name of Emperor Napoleon III for damages 
to French vessel that collided with an American ship). 

284. Suits instituted by consuls and ambassadors tended to press what could be 
characterized as traditional private, as opposed to sovereign or quasi-sovereign, claims. 
See, e.g., Lehigh Valley, 21 F.2d at 399 (involving suit brought by Russian diplomat against 
common carrier for failure to deliver explosives and ammunition); The Antelope, 23 U.S. 
66, 114 (1825) (involving claim brought by vice consuls of Spain and Portugal for the 
return of slaves captured at sea); Boston Mfg. Co. v. Fiske, 3 F. Cas. 957, 957 (C.C.D. Mass. 
1820) (no. 1,681) (discussing facts of Arcambel v. Wiseman, 3 U.S. (3 Dall.) 306 (1796), in 
which a Spanish consul brought suit for the restitution of a captured vessel). Nonetheless, 
many of these cases implicated what could be characterized as sovereignty interests. Lehigh 
Valley, for example, turned on whether the state of Russia could pursue a suit in U.S. courts 
even thought the U.S. Department of State had not yet recognized the country’s new 
socialist government. Lehigh Valley, 21 F.2d at 399-401. Cases involving the capture of 
slave ships implicated the legitimacy of the slave trade in international law and the right of 
a state to continue to sanction such trade. The Antelope, 23 U.S. at 121-23. A foreign 
sovereign’s interests were also implicated in other cases where that sovereign was not a 
party. See, e.g., United States v. Arjona, 120 U.S. 479, 482-84 (1887) (upholding 
constitutionality of criminal statute used to indict alleged counterfeiter of Colombian 
currency); The Peterhoff, 72 U.S. (5 Wall.) 28, 50-54 (1867) (holding that naval blockade 
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tional law that took consideration of those interests.7°> Given that the 
doctrine of parens patriae, like the law of nations, derived from notions 
of sovereignty, and was thought by the early Supreme Court to inhere “in 
the supreme power of every State,”2°° it would not have been extraordi- 
nary for early U.S. courts to consider not only a foreign state’s sovereign 
interests in domestic litigation, but a state’s quasi-sovereign interests as 
well. 


The conferral of parens patriae standing to foreign states seems even 
more appropriate in the modern era: The effects of globalization have 
engendered a complex set of both commercial and non-commercial 
transnational contacts?®’ and, in response, litigation in American courts 
has become increasingly transnational in nature, at both a private and 
public law level.?8° In light of the historical development of the parens 
patriae doctrine, these factors should be given more weight than federal- 


of Rio Grande during Civil War could not extend to Mexican territory). For a discussion of 
willingness of early American courts to adjudicate cases with direct or indirect 
international implications, see Koh, supra note 238, at 2351-58 (noting the kinds of 
international law disputes in which early U.S. courts became involved and that it was not 
until the early twentieth century that courts began to develop doctrines that limited the 
court’s ability to adjudicate such disputes); G. Edward White, The Marshall Court and 
International Law: The Piracy Cases, 83 Am. J. Int’l. L. 727, 727 (1989) (noting that “[t]he 
Framers’ Constitution anticipated that international disputes would regularly come before 
the United States courts, and that the decisions in those cases could rest on principles of 
international law”). 

285. See Hilton v. Guyot, 159 U.S. 113, 163 (1895) (stating that U.S. courts must 
ascertain and administer international law “in its widest and most comprehensive sense— 


including not only questions of rights between nations . . . but also questions .. . 
concerning the rights of persons within the territory and dominion of one nation, by 
reason of acts, private or public, done within the dominions of another nation... .”); 


Arjona, 120 U.S. at 484 (upholding constitutionality of federal statute that criminalized 
counterfeit production of foreign currency on grounds that “[t]he law of nations requires 
every national government to use “due dilligence’ to prevent a wrong being done within its 
own dominion to another nation with which it is at peace”); The Peterhoff, 725 U.S. (5 Wall.) 
at 57 (denying United States right to extend its blockade to neutral Mexican territory 
because the Court must “administer the public law of nations, and are not at liberty to 
inquire what is for the particular advantage or disadvantage of our own or another 
country”); The Antelope, 23 U.S. at 121-23 (holding that Spain and Portugal were entitled 
to the return of some slaves captured at sea because “as no nation can prescribe a rule for 
others, none can make a law of nations; and [the slave trade] remains lawful to those 
whose governments have not forbidden it”). For a general discussion of early U.S. courts’ 
perception that principles of international law were incorporated in U.S. law, see Louis 
Henkin, International Law as Law in the United States, 82 Mich. L. Rev. 1555, 1555-59 
(1984). 

286. The Late Corp. of the Church of Jesus Christ of Latter Day Saints v. United 
States, 136 U.S. 1, 57 (1890). 

287. See Edith Brown Weiss, The Rise or the Fall of International Law?, 69 Fordham 
L. Rev. 345, 346 (2000) (describing the changing international landscape and _ its 
implications for international law). 

288. See Koh, supra note 238, at 2364-71 (describing resurgence of transnational 
private law litigation, and the subsequent increase of transnational public law litigation in 
American courts). 
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ism concerns that were never an integral part of the doctrine and are 
simply out of context when removed from the Supreme Court’s original 
jurisdiction. 

The fact that parens patriae may not necessarily be a purely domestic 
doctrine does not mean that such standing ought to be recognized in 
every Claim brought by a foreign government. The foreign government 
must obviously meet the requirements for parens patriae standing.?8? 
The foreign government must also meet the general standing require- 
ment of a presenting a redressable claim.?9° Beyond these requirements, 
court must address other potential concerns that may arise in particular 
cases. As the remainder of this Note demonstrates, these concerns can be 
addressed by existing judicial doctrines. 


2. Separation of Powers and Judicial Competence. — One of the major 
concerns articulated by the First Circuit in DeCoster was that it could po- 
tentially overstep its authority by conferring parens patriae standing to 
foreign states.29! This concern is often expressed in cases involving for- 
eign litigants and are usually framed in terms of constitutional separation 
of powers, judicial institutional competence to address international dis- 
putes, and the principle of comity.?9? 


Because parens patriae actions initiated by foreign governments seek 
to enforce federal laws, it is unlikely that respect for a foreign state’s sov- 
ereignty will be at issue. Hence comity, and its affiliated Act of State Doc- 
trine, would tend to be largely irrelevant in parens patriae actions.?% 
Concerns over separation of powers and judicial competence, however, 
remain and in fact played a significant role in DeCoster. Yet, as Professor 
Harold Koh has argued, courts have tended to respond to these concerns 
with “overcompensating blanket rule[s]” that often dismiss otherwise ju- 
diciable claims.*9* In DeCoster, for example, these concerns led to the 
blanket rule that parens patriae standing could never be applied to for- 
eign governments, even in cases where all they seek is to enforce already 
existing federal substantive rights. As Professor Koh argues, a better ap- 
proach would be to address each concern directly as it arises and “selec- 
tively apply[ ] existing doctrines of federal jurisdiction, civil procedure, 
and foreign sovereignty law.”29° 


Concerns over separation of power and judicial competence would 
vary depending on the kind of parens patriae action brought by the for- 


289. For a description of these requirements see supra Part II.A. 

290. See Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992) (holding that 
(1) plaintiff must have suffered an “injury in fact,” (2) there must be a causal connection 
between the injury and the conduct complained of, and (3) it must be likely that the injury 
will be redressed by a decision in plaintiff's favor). 

291. Estados Unidos Mexicanos v. DeCoster, 229 F.3d 332, 339-40 (2000). 

292. Koh, supra note 238, at 2349. 

293. For a discussion of comity and the Act of State Doctrine see id. at 2392-94. 

294. Id. at 2382. 

295. Id. at 2382-83. 
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eign state.?°© Rather than barring all parens patriae suits instituted by a 
foreign government because of these concerns, a court can examine the 
nature of the suit and determine whether it involves “quintessential ques- 
tions of legal interpretation” or fact-finding.?9’ If the suit presents policy 
questions or seeks the creation of new substantive rights, the court can 
dismiss the claim on political question grounds.?%° In the case of antidis- 


296. While other forms of parens patriae actions are beyond the purview of this Note, 
a necessary implication of allowing foreign states to bring parens patriae claims in 
discrimination cases is that a foreign government could attempt to bring other types of 
recognized parens patriae actions. Guatemala, for example, following precedent set by the 
recent tobacco litigation, attempted to bring a parens patriae action against U.S. tobacco 
companies for allegedly conspiring to conceal the health threats of cigarette smoking and 
thus causing increased governmental health expenditures. In re Tobacco/Governmental 
Health Care Costs Litigation, 83 F. Supp. 2d 125, 130-34 (D.D.C. 1999), aff'd, Serv. 
Employees Intern. Union Health & Welfare Fund v. Philip Morris, 249 F.3d 1068, 1076 
(D.C. Cir. 2001). The District Court for the District of Columbia dismissed the case on 
remoteness/proximate cause grounds. The court recognized the current judicial 
uncertainty as to whether foreign governments can bring parens patriae actions at all, but 
noted that even if such standing were permissible, Guatemala would fail to claim a quasi- 
sovereign interest separate and apart from its own proprietary interest (i.e., injury to its 
treasury). Id. Other kinds of potential parens patriae actions might include actions based 
on generalized economic harm due to a particular federal trade policy, antitrust claims 
against U.S. companies, constitutional claims against state statutes, and public nuisance 
cases against private companies or states. Any potential separation of powers or judicial 
competence concerns that arise from these sorts of actions, however, can be handled 
adequately on a case-by-case basis. Actions presenting the most serious potential problems 
would be those against the federal government or against domestic states. Parens patriae 
actions against the federal government, however, are generally prohibited. See supra note 
130 and accompanying text. In actions against state governments—such as those involving 
economic harms from state action, or those challenging the validity of state laws or 
policies—any separation of powers or judicial competence concerns can be addressed 
through the political question doctrine. 

Separation of powers and judicial competence concerns will also vary according to 
what state institutes the foreign action. U.S. courts may be hesitant to adjudicate actions 
brought by authoritarian governments, or by governments that pursue strained diplomatic 
relations with the United States. Furthermore, some governments may attempt to use their 
access to federal courts to pursue political agendas. These concerns, however, does not 
justify a blanket denial of all foreign parens patriae actions. Federal courts will still be 
subject to the long-held rule that “only governments recognized by the United States and 
at peace with us are entitled to access to our courts.” Pfizer, Inc. v. India, 434 U.S. 308, 
319-20 (1978). If a suit is instituted by a recognized foreign government with which the 
United States has strained relations, the adjudication of the claim should turn not on the 
identity of the plaintiff, but the nature of the suit. If such a government is pursuing a 
meritorious claim, federal courts certainly are capable of deciding the case without having 
to address the political backdrop. Moreover, given that diplomatic relations are strained in 
such cases, judicial intervention may be the only means of remedying an alleged injury. 
Where a foreign government is pursuing a claim solely for political ends, federal judges are 
certainly capable of determining that the claim is frivolous and ordering a dismissal. 

297. Koh, supra note 238, at 2386-87. 

298. See id. (arguing that courts should make a case-by-case determination of 
“whether [the case] is inherently too political for a court to decide,” but cautioning that 
judges “should not invoke the political question doctrine indiscriminately to allay 
undifferentiated separation-of-powers concerns”). This Note adopts a _ formal/ 
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crimination suits, a court is simply being asked to determine whether al- 
ready existing rights have been violated by the defendant, a question par- 
ticularly suited for judicial, as opposed to political, determination. 
Moreover, because no new substantive rights or liabilities are created by 
the granting of parens patriae standing, there is little danger that a court 
would encroach upon the authority of the legislature or the executive. It 
seems awkward to argue, as the DeCoster court did, that granting a foreign 
government standing to vindicate its citizens’ already existing rights 
somehow undermines the Executive’s power to “seek reciprocal protec- 
tion of American interests.”*°9 Congress and the Executive have already 
determined that foreign citizens will be protected by federal antidis- 
crimination statutes, regardless of whether American interests are pro- 
tected in a reciprocal manner. Given that the political branches have 
already established underlying rights without regard to reciprocity, the 
judiciary should not use concerns about reciprocity to avoid making a 
determination that is clearly within their purview.2°° 


constitutional conception of the political question doctrine, which “asks whether the 
Constitution has textually committed to another governmental branch the power to make 
the determination now requested from a court.” Id. at 2386; see also Jack L. Goldsmith, 
The New Formalism in United States Foreign Relations Law, 70 U. Colo. L. Rev. 1395, 
1399-1403, 1427-28 (1999) (comparing an “effects test” rationale of the political question 
doctrine, in which courts defer from adjudicating ostensibly justiciable cases because of 
potential adverse effects on foreign policy, with a formal approach, in which courts will 
adjudicate quintessentially legal questions in spite of its political effects). While many 
lower federal courts continue to subscribe to an “effects test” or prudential political 
question doctrine, id. at 1403, the Supreme Court has expressed a preference for a 
formal/constitutional approach. See Japan Whaling Ass’n v. American Cetacean Society, 
478 U.S. 221, 230 (1986) (“[W]e cannot shirk [our Constitutional] responsibility merely 
because our decision may have significant overtones.”). For a general discussion of the 
development of the distinct conceptions of the political question doctrine and the 
doctrine’s near-abandonment by the Supreme Court, see Rachel E. Barkow, More 
Supreme than Court? The Fall of the Political Question Doctrine and the Rise of Judicial 
Supremacy, 102 Colum. L. Rev. 237, 249-319 (2002). 

299. Estados Unidos Mexicanos v. DeCoster, 229 F.3d 332, 340 (1st Cir. 2000). In 
support of its argument, the DeCoster court cited to United States v. Boots, 80 F.3d 580 (1st 
Cir. 1996). DeCoster, 229 F.3d at 340. Boots, however, involved the domestic enforcement 
of Canadian tax laws, Boots, 80 F.3d at 587, and thus presented different issues than a case 
involving enforcement of domestic rights by a foreign party. Negotiated reciprocity seems to 
be a much more appropriate concern where a foreign seeks to enforce its own laws in U.S. 
courts. Where the enforcement of domestic laws are involved, the Supreme Court “has 
long recognized the rule that a foreign nations is generally entitled to prosecute any civil 
claim in the courts of the United States... .” Pfizer Inc. v. India, 434 U.S. 308, 318-19 
(1978). 

300. Of course, the determination need not be made solely by the judiciary. Congress 
always retains the power to legislate parens patriae statutes conferring standing to 
particular entities and under particular circumstances. See, e.g., 15 U.S.C. §§ 15c—-15h 
(1999) (establishing grounds for parens patriae actions in antitrust actions and allowing 
recovery of treble damages). Nonetheless, the parens patriae doctrine is a common law 
doctrine and thus uniquely within the purview of the judiciary, at least as an original 
matter. In fact, the Supreme Court has long maintained that common law principles are 
to be applied unless there is clear statutory statement to the contrary. Astoria Federal Sav. 
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3. Statutory Standing. — Even where a foreign government meets the 
requirements for parens patriae standing, and the government’s claim 
involves quintessentially judicial questions concerning already existing 
rights, a foreign government, like a state, must be able to assert that its 
interests are protected by the law in question. This is usually not a prob- 
lem in actions based on common law, such as public nuisance claims. 
However, an action based on statutory rights—such as an antidiscrimina- 
tion suit—will be dismissed if it is found that the parens patriae state is 
not a protected party under the terms of a given statute.°°! 


As the First Circuit noted in DeCoster, Congress did not take a posi- 
tion on whether statutes such as section 1981 referred to foreign govern- 
ments, or even domestic states, as protected “persons.”3°* Moreover, leg- 
islators likely did not contemplate enforcement of these statutes through 
parens patriae suits.3°° Several courts, however, have allowed states to sue 
as parens patriae under various antidiscrimination statutes, including Ti- 
tle II of the Civil Rights Act, section 1981 and section 1983.3°4 In addi- 


& Loan Ass’n v. Solimino, 501 U.S. 104, 108 (1991). Given that separation of powers and 
judicial competence concerns are not extraordinarily compelling, especially in 
antidiscrimination cases, there is no reason why federal courts cannot apply well 
established common law doctrines in the absence of guidance from the coordinate 
branches. Should the political branches disagree with the judiciary’s conclusions, they can 
always alter the legal terrain through legislation. 

301. See, e.g., United States v. Cooper Corp., 312 U.S. 600, 614 (1941) (holding that 
United States government was not a “person” entitled to sue for treble damages under 
federal antitrust laws). In response to the Supreme Court’s decision, Congress amended 
the antitrust laws to allow the United States to sue for damages. 15 U.S.C. § 15a (2000) 

302. DeCoster, 229 F.3d at 341. Most of the statutes that constitute the civil rights 
regime refer to “persons” or “individuals” as the protected parties. See 42 U.S.C. § 2000e- 
5(b) (1994) (describing enforcement procedures for claims by or on behalf of “persons 
aggrieved” under Title VII); 42 U.S.C. § 2000(a) (1994) (providing “persons” with cause of 
action under Title II); 42 U.S.C. § 1981 (1994) (providing for cause action to “persons”); 
§ 42 U.S.C. § 1983 (1994) (providing cause of action to “the party injured”); 8 U.S.C. 
§ 1324b(3) (1994) (defining “protected individual” under Immigration Reform and 
Control Act). 

303. See id. at 339 (“States are not assigned a special role in the enforcement of 42 
U.S.C. § 1981 ....”). 

304. See, e.g., Massachusetts v. Bull HN Info. Sys., Inc., 16 F. Supp. 2d 90, 94, 102 (D. 
Mass. 1998) (allowing standing in suit under federal age discrimination statutes, including 
the Age Discrimination in Employment Act (ADEA)); People v. Peter & John’s Pump 
House, Inc., 914 F. Supp. 809, 811, 814 (N.D.N-Y. 1996) (recognizing standing in suit 
under Title II of Civil Rights Act and section 1981); Vacco v. Mid Hudson Med. Group, 877 
F. Supp. 143, 149 (S.D.N-Y. 1995) (allowing New York state attorney general to file parens 
patriae suit under Title III of the Americans with Disabilities Act (ADA)); Pennsylvania v. 
Glickman, 370 F. Supp. 724, 726-28 (W.D. Pa. 1974) (allowing standing in suit under 
section 1981 and section 1983). None of the statutes involved in these cases contain 
explicit provisions for parens patriae suits. See 29 U.S.C. § 626 (1994) (providing for 
enforcement of the ADEA through the EEOC and civil suits initiated by “persons 
aggrieved”); 42 U.S.C. § 12182 (1994) (protecting “individual[s]” under Title III of ADA); 
42 U.S.C. § 2000a (providing for cause of action to “persons” under Title II); 42 U.S.C. 
§ 1981 (providing for cause action to “persons”); § 42 U.S.C. § 1983 (providing cause of 
action to “the party injured”). The majority of these cases do not address the statutory 
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tion, the Supreme Court has interpreted the word “person” to include 
foreign sovereigns in certain statutes, even in the absence of clear legisla- 
tive intent to confer standing to foreign states.°°° In doing so, the Su- 
preme Court examined the purpose and scope of the statute in ques- 
tion.°°° More significantly, when extending the meaning of “person” to 


issue directly, but simply note that “states have frequently been allowed to sue in parens 
patriae to enforce federal statues that . . . do not specifically provide standing for [states].” 
Vacco, 877 F. Supp. at 146. Some courts, however, have interpreted the statutory language 
to include parens patriae states, or their representatives. See, e.g., Bull HN, 16 F. Supp. 2d 
at 103 (holding that Massachusetts Attorney General is authorized “person” to sue under 
ADEA). Such interpretations seem to undermine the Supreme Court’s “longstanding 
interpretive presumption that ‘person’ does not include the sovereign.” Vermont Agency 
of Natural Res. v. United States, ex rel. Stevens, 529 U.S. 765, 780 (2000). However, the 
Supreme Court has indicated that this presumption is “no hard and fast rule of exclusion,” 
but may be overcome if “the purpose, the subject matter, the context, the legislative 
history, [or] the executive interpretation of the statute . . . indicate an intent... to bring 
state or nation within the scope of the law.” Cooper Corp., 312 U.S. at 604-05 (1941). 
Moreover, the Supreme Court has implied that the presumption may be more easily 
overcome when statutes enable states to bring actions, as opposed to when they “subject the 
States to liability to which they had not been subject before.” Vermont Agency, 529 U.S. at 
850 (quoting Will v. Michigan Dept. of State Police, 491 U.S. 58, 64 (1979)). Courts that 
have conferred parens patriae standing to states under antidiscrimination statutes 
evidently believed that this presumption had been overcome. 


305. The prime example is Pfizer, Inc. v. India, in which the Supreme Court held that 
foreign governments are persons for purposes of U.S. antitrust laws and thus entitled to 
sue for treble damages caused by antitrust violations. 434 U.S. 308, 315 (1978). The law 
considered in that case, the Clayton Act, granted a private remedy to “any person who shall 
be injured . . . by reason of anything forbidden in the antitrust laws.” 15 U.S.C. § 15a 
(2000). It is true that under Pfizer, Inc. a foreign sovereign is allowed to recover damages 
for injury to its proprietary interests. This limitation, however, exists because the Clayton 
Act only provides a monetary remedy for injury to “business or property” Id. Such 
language is not conducive to parens patriae actions. Any possible parens patriae action 
would be based on a state’s quasi-sovereign interest in its population’s economic well-being 
and would necessarily request monetary damages, both of which, as has been discussed, are 
generally disfavored. See supra text accompanying notes 147-149. Indeed, as the DeCoster 
court pointed out, domestic states are also prohibited from bringing parens patriae suits 
for damages under the antitrust laws, except through the limited device provided under 
section 4 of the Clayton Act. Estados Unidos Mexicanos v. DeCoster, 229 F.3d 332, 337 n.5 
(1st Cit. 2000); see also Hawaii v. Standard Oil Co., 405 U.S. 251, 261 (1972) (denying 
parens patriae suit for damages under Clayton Act); 15 U.S.C. § 15c(a)(1) (2000) 
(allowing state attorneys generals to sue for treble damages on behalf of individuals 
injured by antitrust violations). The key point in Pfizer, Inc. v. India is that a foreign 
sovereign was deemed to be protected by a federal statute. While the statutory language of 
the Clayton Act only protects proprietary interests (for both states and foreign sovereigns), 
other statutes with broader language may allow for the protection of foreign quasi- 
sovereign interests. See infra note 314. This is likely with antidiscrimination statutes under 
which states have been allowed to pursue parens patriae actions. 


306. Pfizer, Inc. v. India, 434 U.S. at 313 (noting that the scope of the law in question is 
derived by examining the “‘purpose, the subject matter, the context, the legislative history, 
and the executive interpretation of the statute’” (quoting Cooper Corp., 312 U.S. at 605)). 
The Court placed a considerable amount of weight to the “expansive remedial scope” of 
the Clayton Act, noting that the act intended to “deter violators,” and to “compensate 
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include foreign sovereigns, the Supreme Court analogized from cases in 
which “person” was interpreted to include a domestic state.3°7 


The Court’s analytical method, and the precedent allowing states to 
sue as parens patriae under antidiscrimination statutes, can be used to 
develop a framework for determining whether antidiscrimination statutes 
can allow foreign states to sue in their parens patriae capacity. First, the 
purpose of these statutes is to protect individuals—both citizens and 
noncitizens—from the evils of discrimination.°°° Because these statutes 
are at times inadequately enforced, states have been allowed to sue in 
their parens patriae capacity to protect their interests in preventing dis- 
crimination against their citizens.°°? Like domestic states, foreign states 
possess a quasi-sovereign interest in protecting their citizens from dis- 
crimination.?!9 As with domestic states, this interest is consistent with 
the purpose and scope of antidiscrimination laws.3!!_ Moreover, as with 
domestic states, a denial of parens patriae standing will result in the de- 
nial of a remedy for both the individual injuries and the injury to the 
state’s quasi-sovereign interest.°!* Finally, certain policy considerations 
indicate that including foreign sovereigns as protected parties under an- 
tidiscrimination statutes is consistent with and furthers the purpose un- 
derlying such statutes: Immigrants are particularly vulnerable to discrimi- 
nation, domestic states may be unable or unwilling to protect immigrants, 
and foreign governments possess certain natural advantages in represent- 
ing their citizens.°!5 Given this framework, it is possible for a court to 


victims . . . for their injuries,” and that denying standing to foreign states would deprive 
them a remedy for their injuries. Id. at 313-314, 318. 


307. Id. at 318 (outlining reasoning of Georgia v. Evans, 316 U.S. 159 (1942), in which 
states were interpreted to be “persons” for purposes of Clayton Act, and concluding that 
“the reasoning of that case leads to the conclusion that a foreign nation, like a domestic 
State, is entitled” to the Act’s remedies). The Supreme Courts analysis of Evans 
emphasized that decision’s finding that a denial of standing to states would deny them 
remedies for their injuries. Id. 


308. For a discussion of the application of antidiscrimination statutes to noncitizens, 
see supra notes 80-84 and accompanying text . 

309. See, e.g., Bull HN, 16 F. Supp. at 98 (“Where individuals are curtailed from 
making use of the courts to address violations of federal law on their own behalf, the state’s 
interest in stepping in to protect them is greater.”) For a discussion of the factors 
impeding immigrants from seeking redress on their own behalf, see supra Part I.B. 

310. For discussion of the parens patriae doctrine as deriving from sovereignty and 
hence applicable to all sovereigns, see supra Part IJI.B.1. 

311. See, e.g., Bull HN, 16 F. Supp. at 102-03 (finding that state’s parens patriae 
interest consistent with suit under the Age Discrimination in Employment Act). 

312. See, e.g., Peter © John’s Pump House, Inc., 914 F. Supp. at 813 (“[T]he State 
alleged injury to more than an identifiable group of individual residents. ... The State 
alleges discrimination that has a destructive societal effect... .”) 

313. For a discussion of these policy considerations see supra Part I; see also supra 
notes 123-126 and accompanying text. 
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interpret at least certain statutes to allow parens patriae claims by foreign 
governments.?!4 


4. Conflicts of Interest. — Parens patriae suits, like class actions, pur- 
port to represent a group of injured plaintiffs in addition to the named 
plaintiff. This creates potential conflicts of interest with regard to litiga- 
tion objectives, settlements and appropriate remedies.?!> This is a signifi- 
cant concern because under City of Tacoma v. Taxpayers of Tacoma,>'® re- 
lief obtained by the parens patriae plaintiff may bar subsequent suits by 
the represented class. In the parens patriae context, this represented 
class is comprised of a substantial portion of the state’s population, if not 
the entire population. 


Given the possible res judicata effects of parens patriae actions, con- 
flicts of interest are particularly likely when both the parens patriae state 
and the represented citizens seek monetary relief. This potential conflict 
of interest problem, therefore, can be largely alleviated if parens patriae 
suits against private discriminators are limited to injunctive relief. Gov- 
ernments that sue solely for injunctive relief will tend to have the same 
interest as the injured plaintiffs, so any conflicts of interest would be mini- 
mized.°'!” Moreover, if a parens patriae suit is limited to injunctive relief, 


314. An analysis of each statute that comprises the civil rights regime is beyond the 
purview of this Note. However, it should be noted that the framework discussed must also 
include consideration of the legislative history and specific language of the statute in 
question. Those statutes that protect “persons” generally will be most amenable to parens 
patriae suits. See, e.g., 42 U.S.C. § 2000e-5(b) (1994) (allowing claims by or on behalf of 
“persons aggrieved” under the Civil Rights Act). Other statutes with more restrictive 
language will make more difficult cases. The Fair Labor Standards Act, for instance, 
specifically protects “employees,” a term which is impossible to apply to foreign sovereigns. 
29 U.S.C. § 216(b) (1994). Section 1981 also presents a difficult case. It contains 
jurisdictional language that limits its protection to “persons within the jurisdiction of the 
United States,” 42 U.S.C. § 1981 (1994), and foreign sovereigns are clearly not subject to 
the jurisdiction of the United States. Breard v. Greene, 523 U.S. 371, 387 (1998) (per 
curiam). However, even if foreign states cannot be viewed as protected parties under some 
statutes, this does not preclude the possibility of a foreign state being able to sue as parens 
patriae under other laws. In every case, it will be a matter of interpretation. 

315. See Hawkes, supra note 182, at 196-98 (arguing that India’s intervention in the 
Bhopal case led to a conflict of interest that delayed compensation to the injured 
plaintiffs). 

316. 357 U.S. 320, 334 (1958). 

317. The First Circuit felt that injunctive actions would still pose a conflict of interest 
between the government and the citizens. Estados Unidos Mexicanos v. DeCoster, 229 
F.3d 332, 340-41 (Ist Cir. 2000). However, injunctive and declaratory actions in 
discrimination cases merely seek to stop usually well defined and well recognized 
discriminatory practices. They seek only a negative enforcement of rights, and as such are 
likely not to create conflicts of interests. There are of course some exceptions: Injunctive 
actions that seek an affirmative policy revision, such as desegregation cases, may lead to 
conflicting views as to what or how new policies are implemented. Where these suits 
involve states, they may be barred by the Eleventh Amendment or by the political question 
doctrine. Where they involve private parties, there is no reason why the court cannot use 
its supervisory powers to ensure that the most equitable outcome is achieved through 
settlement. 
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individual claimants may still be able to pursue monetary damages in a 
separate suit.3!® 


5. Alternatives to Parens Patriae. — The First Circuit in DeCoster em- 
phasized an argument that has often been used in discussions concerning 
parens patriae: Class actions or diplomatic measures may be more appro- 
priate procedures to remedy discrimination.*!9 While these alternatives 
offer some benefits in the discrimination context, each has serious short- 
comings that sometimes make them ineffective tools for the immediate 
remedy of discriminatory practices. An examination of these shortcom- 
ings demonstrates that the existence of these alternatives should not bar 
the use of parens patriae standing. 


In the context of foreign parens patriae standing, the class action 
may be a more comfortable alternative for federal courts because it lacks 
any notions of sovereign or quasi-sovereign interests. Instead, a court 
must simply apply certification requirements clearly codified in the Rules 
of Civil Procedure.32° However, the refusal to certify the DeCoster class 
action illustrates the obstacles that a class must overcome in order to ob- 
tain relief, particularly when that relief involves monetary damages.3?! 
While some of these barriers respond to legitimate due process con- 


318. See, e.g., Satsky v. Paramount Communications, 7 F.3d 1464, 1470 (10th Cir. 
1993) (holding that prior parens patriae action does not preclude recovery of damages 
that were not recoverable in the early action). In DeCoster, the plaintiffs had separated the 
suit into an injunctive component sought by the parens patriae action, and a 
predominantly damages component sought by the class action. DeCoster, 229 F.3d at 341. 

In addition to alleviating conflicts of interest, this separation of remedies between 
parens patriae and individual suits creates certain societal benefits. Litigants who seek 
both injunctive and monetary relief in the same action have greater incentives to bargain 
one form of relief off the other. Thus, individuals may be willing to compromise their 
demands for injunctive relief in return for higher monetary damages. See Support 
Ministries for Pers. with AIDS, Inc. v. Waterford, 799 F. Supp. 272, 278 (N.D.N.Y. 1992) 
(granting state parens patriae standing to sue under federal Fair Housing Act in part 
because of possibility that private litigant may compromise injunctive relief for monetary 
settlement). If a parens patriae action seeks solely injunctive relief, it is more likely to 
achieve full relief. While this decreases settlkement options for individual plaintiffs by 
removing a significant bargaining chip, it better protects societal interests by improving the 
chances that discriminatory practices will be put to a complete end. 

319. Id. at 340-42. 

320. See Fed. R. Civ. P. 23. 


321. The failure to gain certification in DeCoster was largely due to the fact that the 
plaintiffs primarily sought monetary damages. See Ramirez v. DeCoster, 194 F.R.D. 348, 
352 (D. Me. 2000). The class may have faired better if it had sought solely injunctive relief, 
given the less stringent requirements under Rule 23(b) (2). Fed. R. Civ. P. 23(b) (2). 
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cerns,°*? they can significantly impede some worthwhile claims from be- 
ing adjudicated.>?° 

In many antidiscrimination actions, the remedy sought may justifia- 
bly include both injunctive and monetary relief.°#4 However, requesting 
monetary damages may increase the likelihood of a class’s decertification, 
especially if any variation exists among individual class members with re- 
gard to the type or extent of injury.°*° Once a class is decertified, it be- 
comes highly unlikely that individual plaintiffs will file suit.2° This is par- 
ticularly true for immigrants.3?” As a result neither monetary nor the 
much more significant injunctive relief is obtained. The class action de- 
vice thus forces litigants to make the often hard choice between injunc- 
tive relief and monetary damages, in spite of the fact that litigants have a 
right to pursue both. 

Allowing injunctive parens patriae actions on behalf of immigrants 
would enable litigants to separate the injunctive and damages compo- 
nents of their claim. Even if the damages component is defeated under 
certification rules—or even if the class action never gets off the ground 
because of organizational problems or the inability to obtain an attor- 
ney—the parens patriae plaintiff can still move forward with the injunc- 
tive action.°?8 Moreover, parens patriae actions may make eventual dam- 


322. The notice requirement for Rule 23(b)(3) class actions, for instance, “is 
designed to fulfill requirements of due process to which the class action procedure is of 
course subject.” Eisen v. Carlisle & Jacqueline, 417 U.S. 156, 173 (1974) (quoting Advisory 
Committee’s Note to Rule 23). Likewise the requirements for commonality, typicality and 
adequacy of representation “serve as guideposts for determining whether . . . the interest 
of the class members will be fairly and adequately protected in their absence.” Gen. Tel. 
Co. of Southwest v. Falcon, 457 U.S. 147, 157 n.13 (1982). 

323. See Linda S. Mullenix, Abandoning the Federal Class Action Ship: Is There 
Smoother Sailing for Class Actions in Gulf Water?, 74 Tul. L. Rev. 1709, 1778-80 (2000) 
(noting that the Supreme Court’s recent conservative class action decisions have led to a 
“trickle-down effect” of more restrictive decisions in both federal and state courts). 

324. See, e.g., Liberty Mut. Ins. Co. v. Wetzel, 424 U.S. 737, 743-44 (1976) (noting 
that request for multiple types of relief may be based on single claim under Federal Rules 
of Civil Procedure). 

325. In DeCoster, for example, the class action was decertified because the potential 
damages to each individual varied depending on the number of years the individual 
worked among other factors. Ramirez, 194 F.R.D. at 353. 

326. This is particularly true in discrimination suits where the potential individual 
damages are often outweighed by the costs of litigation. In the absence of an aggregative 
device, victims of discrimination are usually “without effective strength to bring their 
Opponents into court at all.’” Amchem Products, Inc. v. Windsor, 521 U.S. 591, 617 (1997) 
(quoting Benjamin Kaplan, A Prefatory Note, 10 B. C. Int'l and Comp. L. Rev 497, 497 
(1969)). 

327. See supra Part I.B (describing obstacles to the enforcement of rights in 
immigrant communities). 

328. In DeCoster, for example, Mexico’s parens patriae claim may still have enabled 
the migrant workers to obtain an end to DeCoster’s discriminatory working environment 
despite the fact that the workers’ class action was never certified. For discussion of the 
potential societal benefits of pursuing separate actions with distinct remedies, see supra 
note 318. 
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ages suits much more efficient: If the injunctive action is successful it 
could serve as collateral estoppel in future damages suits.°79 This would 
reduce litigation costs and thus allow greater court access to plaintiffs 
with fewer economic resources.?°° 


Another alternative to parens patriae action is the foreign govern- 
ment’s use of its diplomatic relations and treaty powers to improve the 
conditions of its citizens.°°! This has obvious shortcomings. Diplomatic 
negotiation may take years and tends to focus on relations between states 
rather than the enforcement of individual rights against private actors.°°7 
When an agreement is finally reached it may be de facto unenforceable, 
either because of practical enforcement problems, or because the agree- 
ment is deemed to be nonself-executing.°33 Moreover, it seems unfair to 
make individuals wait for the completion of diplomatic negotiations and 
depend on the politics of the international regime, when all they seek is 
vindication of rights that have already been granted them by the federal 
government. Parens patriae actions are preferable because they focus on 
the realities of antidiscrimination claims; they are based on the claims of 
individuals, not governments.°*4 


An examination of the major objections to the conferral of parens 
patriae standing to foreign governments demonstrates that most of the 
concerns underlying these objections can be addressed by existing legal 
doctrines. None of these objections present an entirely convincing argu- 
ment against foreign parens patriae actions, especially in light of the 
parens patriae case law and the need for greater enforcement of antidis- 
crimination laws in the immigrant community. 


329. See Parklane Hosiery Co. v. Shore, 439 U.S. 322, 326-32 (1979) (discussing 
standards for collateral estoppel). 

330. For a discussion of other efficiencies found in parens patriae actions, as 
compared to class action suits, see Brunet, supra note 123, at 1931-37. 

331. See Estados Unidos Mexicanos v. DeCoster, 229 F.3d 332, 341-43 (1st Cir. 2000) 
(discussing use of these powers as a preferable alternative to parens patriae actions). 

332. The First Circuit’s assertion that Mexico could press its claims through NAFTA 
institutions, for example, gave short shrift to the fact that those procedures were not 
structured to deal with individual claims against individual defendants. Id. at 341. 

333. See Koh, supra note 238, at 2360-61 (discussing the nonself-executing treaty 
doctrine and noting that it is currently one of “a series of preliminary obstacles that 
litigants must now overcome to enforce treaties through the courts”). 

334. It should be noted, however, that parens patriae standing will not solve all of the 
difficulties associated with the enforcement of immigrants’ antidiscrimination rights. The 
parens patriae foreign government, like a parens patriae domestic state, is the final arbiter 
as to which cases it will decide to intervene. See, Alfred L. Snapp & Son, Inc. v. Puerto 
Rico, 458 U.S. 592, 612 (1982) (Brennan, J., concurring) (“As a sovereign entity, a State is 
entitled to assess its needs, and decide which concerns of its citizens warrant its protection 
and intervention.”). It is likely that the decision to intervene will be made in favor of the 
more severe cases of discrimination, affecting a large immigrant population. This, 
however, would not be a severe problem, since it would be consistent with the requirement 
that a substantial portion of a state’s population be affected. See supra note 139-140 and 
accompanying text. Even if limited to the more severe cases, parens patriae would still be 
an effective tool against discrimination. 
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IV. CONCLUSION 


The immigrant population in the United States possesses significant 
handicaps in opposing discrimination. Language, cultural, and eco- 
nomic barriers impede access to federal courts. In addition, immigrants 
are the subject of traditionally antagonistic attitudes on the part of citi- 
zens, which makes protection from domestic governments unlikely. The 
doctrine of parens patriae, however, provides a hopeful answer. The ex- 
tension of the doctrine to foreign governments, while novel, is not incon- 
sistent with precedent. Several policy reasons also support this expan- 
sion. Foreign governments may generally be more willing to protect its 
citizens against private discrimination, particularly during times of high 
anti-immigrant sentiment in the United States. Moreover, foreign gov- 
ernments possess resources that can overcome many of the social obsta- 
cles currently preventing immigrants from enforcing their antidiscrimina- 
tion rights. Given the difficulties that immigrants experience in 
enforcing their rights, parens patriae suits by foreign governments could 
be an effective tool that furthers the purpose of the federal civil rights 
regime. 
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